ENERGY EFFICIENCY SERVICES LIMITED
(4 JV of PSUs of Ministry of Power, Govt. of India)
Core-3, 5" &6" Floor, SCOPE Complerx,
Lodhi Road, New Delhi-110003.

SUPPLY CHAIN MANAGEMENT DEPARTMENT
OPEN TENDER
SECTION-1

DETAILED INVITATION FOR BIDS (IFB)
FOR
Name of the Work: Empanelment of Agencies for Carrying out Investment Grade Energy Audit

in Industries (MSME and large scale), Municipalities, Commercial Buildings etc. on PAN India
basis.

NIT/ Bid Document No.: EESL/06/2021-22/SCM/IGEA-Empanelment/212208029, Dated: 12-08-2021

EESL invites E-bids from interested bidders for the aforesaid work(s) under Single-stage Two-envelope
Bidding Process THROUGH E-TENDERING. For details about the IFB, please refer to the details that
follow.Any amendment(s)/corrigendum/clarification(s) with respect to this Tender shall be uploaded on the
E-Procurement website only. The bidders should keep themselves updated by regularly visiting the E-
Procurement website of EESL for any amendment/corrigendum/ clarification in regard to this Tender.

For & on Behalf of EESL

Sr. Engineer (SCM)

“The bids for E-tenders will be submitted online on the web site https:/eesl.eproc.in. Oral, telephonic,
telegraphic bids or those submitted in hard copies/physical form will not be entertained. In case, anything to
the contrary is mentioned anywhere in the Tender, the same should be ignored.
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BID DETAILS
NIT/Bid Document No. NIT/ Bid Document No.: EESL/06/2021-22/SCM/IGEA-
Empanelment/212208029, Dated: 12-08-2021
Bidding Document Cost Rs. 6,000/- (Rupees Six Thousand Only) (non-refundable and non-adjustable)
Earnest Money Deposit
(EMD)/ The Bid Security Declaration shall be given on Rs.100 Stamp Paper duly
Bid Security Notarized as per the format given in Attachment-2 of Section-6, Form &

Procedure.

Document Sale Date &
Timing, i.e., Last date &
time for downloading RfP
from website

From 12-08-2021 (Thursday) to 02-09-2021 (Thursday) (up to 1400 IST)

Online Bid Submission
Period

From 12-08-2021 (Thursday) to 02-09-2021 (Thursday) (up to 1430 IST)

Techno-commercial E-bid
Opening Date & Time

02-09-2021 (Thursday), at 1500 hrs. IST, online, at following address:-
Energy Efficiency Services Limited

Core-3, 6™ Floor, SCOPE Complex,

Lodhi Road, New Delhi-110003

Pre-bid Meeting To be conducted online through Microsoft Team on 19-08-2021 (Thursday),

1100 Hrs IST. Interested bidder may join through the link below:

https://teams.microsoft.com/l/meetup-
join/19%3ameeting_ODIjZjFhZmEtY2ZiMS000DIOLTk4ZGEtZDU20TdkM
RhOGIx%40thread.v2/0?context=%7b%22Tid%22%3a%224a993be3-3ce0-
49¢4-96€9-23324992b1dd%22%2¢%2201d%22%3a%2279fc4553-df72-4b77-
abce-f5bb29¢4d2¢8%22%7d

Bid Validity Duration 180 days from the date of opening of techno-commercial bid.

Bid Documents Sections in
this Tender

Section-2 — Information to Bidders (ITB).

Section-3 — General Conditions of Contract (GCC).

Section-4 — Technical Specification and Special Conditions of Contract (SCC).
Section-5 — Measurement and Verification.

Section-6 — Forms & Procedures.

Contact Person(s) for
Technical Queries

(copy of the query to be
marked to Contracts Dept.
as well)

Sh. Girja Shankar (GM-Tech), Sh. Mrinal Bhaskar (Senior Tech. Expert)
Energy Efficiency Services Ltd.

E-mail- gshankar@eesl.co.in, mbhaskar@eesl.co.in

Contact Person(s) for
Tender-related Queries

Sh. Yogesh Gurjar (AGM-SCM), Sh. Sachin Kumar (Sr. Engineer - SCM)
Energy Efficiency Services Ltd.
E-mail: ygujar@eesl.co.in , u_skumarl@eesl.co.in

RfP to be addressed to Chief General Manager(SCM),
Core-3, 6" Floor,
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SCOPE Complex, Lodhi Road, New Delhi-110003

1.0 All the bids must be accompanied by EMD, as mentioned above. Bids not accompanying the
Bidding Document Cost and EMD, or those accompanied by these instruments of inadequate
value, shall not be entertained and in such cases, the bids shall not be opened.

The EMD could, at the bidder’s option, be in the form of a Pay Order / Banker’s Cheque/DD in
favour of “Energy Efficiency Services Limited” payable at New Delhi or in the form of a Bank
Guarantee (BG) strictly as per format at Attachment-2 in Section-6. The BG must be issued only
by any of the banks named in Annexure-I of the Attachment-2. The EMD must remain valid for a
duration of 45 days beyond the original bid validity duration of 180 days, i.e., 225 days from date
of techno-commercial bid opening. If any extension in bid validity is sought by EESL, the bidder
may be asked to extend the validity of EMD, which the bidder shall have to do without any cost
implications to EESL.

The EMD declaration must reach the following address in a sealed envelope superscribed “EMD and
Bidding Document Fee for NIT/ Bid Document No.: “EESL/06/2021-22/SCM/IGEA-
Empanelment/212208029, Dated: 12-08-2021” before the submission date & time mentioned above.

Chief General Manager (SCM),
Energy Efficiency Services Limited
Core-3, 6thFloor,

SCOPE Complex,

Lodhi Road, New Delhi-110003

Bid Fee/EMD may also be submitted online through RTGS. The detail of RTGS is as mentioned
below:

Account Name Account No. Bank Name Branch Name RTGS DETAIL

IFSC CODE: PUNB0216400
MICR Code: 110751001

EE;%%\ICY Puniab National FARGE BRANCH: DELHI NEW, L.C.B.
2164002100012319 unjab Ratlohal ~RpPORATE BRIJADDRESS: TOLSTOY
SERVICES Bank N DELHI
IMITED HOUSE,TOLSTOY
MARG, NEW DELHI ,DELHI-
110001

Note: Bidders submitting EMD/Bid Security through RTGS shall upload the receipt of
transfer of amount in Envelope-I. Participating of bidder shall be subject to confirmation of
amount transferred through RTGS. The details mentioned in document uploaded as proof
of transfer of amount shall only be considered for verification purpose.

The details of the instruments of Bidding Document Cost and the EMD (DD/BG, etc. as
applicable) have to be entered online in relevant fields/columns of the module while submitting the
E-bid. It must be ensured by the bidder that the original instruments towards Bidding Document
Cost and EMD are received by EESL before opening time of the techno-commercial bids for
verification of the details of the same as given online by the bidder. Failure to comply with this
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would render the bid liable for rejection and the bid will not be opened online. EESL will not be
responsible for any delay, loss or non-receipt of Bidding/ RfP Document Cost or EMD sent by
post/courier.

Any relaxation/exemption sought by bidders shall only be considered in accordance with relevant
clauses Section-2 (ITB) regarding submission/payment of EMD and Bidding Document Cost and
shall be subject to fulfilment of conditions defined in the said clauses. Since all the conditions
explained in the said clauses for seeking exemption from submission of Bidding Document Cost
and EMD are self-explanatory, bidders should ascertain about their fulfilment of all conditions and
submit their bid accordingly. If at any stage, it is found that false information is furnished or non-
compliance of any of the conditions defined at the said clauses, the bid/offer shall be considered as
non-responsive and would not be considered for further evaluation. Bidder seeking exemption
from submission of the Bidding Document Cost and the EMD has to mandatorily submit/upload
the scanned copy of their valid original registration certificate(s) as asked for in the relevant,
clause along with other relevant documents as part of their online bid.

2.0 EESL reserves the right to cancel / withdraw the IFB without assigning any reason whatsoever
and in such a case, no bidder / intending bidder shall have any claim arising out of such action.

3.0 The subject procurement will be done through e-tendering. The NIT is available on the website
https://eesl.eproc.in or could be viewed after following the link of ‘e-Tendering’” on EESL's
website's Home Page, i.e., http://eeslindia.org from where the bidders registered with EESL
(registration process is explained at the Home Page) will be able to download the Tender
documents and submit their bids online. The Tender submission, Tender closing and opening will
be done electronically and online.

NOTE: EESL has appointed M/s. C1 India Pvt. Ltd., NOIDA as implementation agency for carrying
out e-Procurement. Also, as per IT ACT 2000, use of Digital Signature Certificate (DSC) is
mandatory for participating in the E-tendering process. New bidders should register on the website
https://eesl.eproc.in by payment of one-time registration fee of Rs. 5,000/- through DD in favour of
“Energy Efficiency Services Limited”.

Bidders are requested to visit “e-Tendering” section at EESL website, www.eeslindia.org for instructions
and registration on E-tendering portal.

Steps for Registration on EESL’s E-Procurement Portal

) Open portal by entering URL https://eesl.eproc.in in internet explorer.

(i1) Download and read ‘System Requirement Manual’ and Registration Manual from our e-
tendering portal https://eesl.eproc.in

(iii)  Click on ‘Login/Sign Up’ link and then Registration link for new registration.

@iv) Fill all mandatory fields and click on submit button.

v) Login with the user id and password you have created. You will be redirected to a page where
you have to enter your challenge phrase which is received in your registered email id.

(vi) Register your class-III Signing and Encryption Digital Signature Certificate (DSC).

(vii)  Fill all mandatory fields of Common Info form and upload scan copy of your DD (in favour of
“Energy Efficiency Services Limited”, Noida) in PDF format of INR 5,000/- and click on save
and send the original DD to EESL, New Delhi office, Covering Letter on your letter head pad
and print out of page regarding registration of approval (automatically generated on screen).

(viii))  Also read the instructions given under E-tendering link available at home page of EESL
website www.eeslindia.org.
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Note: Online registration shall be done on e-tendering website, i.e., https://eesl.eproc.in & in
general, activation of registration may take 24 hours subject to the submission of original DD. It is
sole responsibility of the bidder to register in advance.

A. Digital Signature Certificate:
It is mandatory for all the bidders to have class-III Digital Signature Certificate (DSC) with signing and
Encryption certificate (in the name of person who will sign the BID) from any of the licensed Certifying
Agency (Bidders can see the list of licensed CAs from the link www.cca.gov.in ) to participate in e-
tendering of EESL.

B. EESL Global Support Telephones and e-mail id
Contact Details: +91-124-4302033/36/37, +91-8826814007
eeslsupport@clindia.com, sandeep.bhandari@clindia.com

seoskoskskosk
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INSTRUCTIONS TO THE BIDDER (ITB) / CONSORTIUM OF BIDDERS

SECTION-2

Topics Page No.
A. The Bidding Documents 05
1 The bidding documents includes the following 05
Definitions 05
Interpretations 07
1.2 Clarification on Bidding Documents 07
1.3 Amendment to bidding documents 08
1.4 Cost of tender Documents 08
B. Preparation of Bids 09
2.1 Procedure for Submission of Bid/RfP. 09
2.2 Cost of Bid/ RfP 10
2.3 Language of Bids 10
2.4 Bid Security/Earnest Money Deposit (EMD) as attachment 2 in First Envelope: 11
2.5 Power of Attorney 11
2.6 Certificate regarding Acceptance of Important Conditions 12
2.7 Deviations 12
2.8 Bid prices 12
2.9 Price Basis 12
2.10 Period of Validity of Bid 13
2.11 Format and Signing of Bid 13
2.12 Contents of the RfP/Bid 13
2.13 Conflict of Interest 13
2.14 Disclaimer 14
2.15 Authorized Signatory (Bidder or Consortium of bidders) 14
2.16 Consortium related conditions 14
2.17 Contact details of the Bidder or Consortium of bidders 14
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2.18 Inspection / Checking / Testin 14
2.19 Removal of Rejected Goods and Replacement 14
2.20 Access to Bidders Premises 15
2.21 Taxes, Levies and Duties 15
2.22 Terms of Payment 15
2.23 Delivery Schedule 15
2.24 Source of Supply 15
2.25 Patent Indemnity 15
2.26. Force Majeure 16
2.27 Limitation of Liability 16
C. Submission of Bids 16
3.1 Sealing and Marking of Bids 16
3.2 Deadline for submission of bids 16
3.3 Late Bids: 17
D Bid Opening and Evaluation 17
4.1 Bid Opening Process 17
4.2 Clarification on Bids 17
4.3 Preliminary Examination of Bids. 17
4.4 Arithmetical errors rectification process 17
4.5 Preliminary Evaluation 17
4.6 Acceptance of Important Condition 18
4.7 Technical Evaluation 18
4.8 Commercial Evaluation 19
4.9 Evaluations of Deviations: 19
a)Technical and Commercial Deviations 20
b) Time schedule (program of performance) 20
c) Functional Guarantees of the facilities 20
d) Work, services, facilities etc., to be provided by the EESL 20
4.10 Illustrative Method of Evaluation 20
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4.11 Contacting the Employer 20

E Award of Contract 21
5.1 Post qualification 21
5.2 Award criteria. 21
5.3 Quantity Variation 22
5.4 Additions / Alterations / Modifications 22
5.5 EESL’s right to accept any bid and to reject any or all bids 22
5.6 Letter of Intent / Letter of Award 22
5.7 Cancellation 22
5.8 Modifications 22
5.9 Performance security 23
5.10 Corrupt or Fraudulent practices: 23
5.11 Ineligibility for Future Tenders 23
6.0 Liquidated Damages 24
7.0 Governing Law 24
8.0 Tax and Duties 24
9.0 Completion Time Guarantee: 25
10.0 Defect Liability 25
11.0 Functional Guarantees 26
12.0 Inspections and Tests 26
13.0 Insurance 27
14.0 Transportation, Demurrage Wharfage, Etc. 27
15.0 Warranty 27
16.0 Termination for Default 28
17.0. Settlement of Disputes 28
18.0 MSME Bidder 29
19.0 Third-Party Consultancy Services 30
20.0 Scope of Services 30
20.1 Standard and Special Services 30
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20.2 Due Diligence 30
20.3 Reporting 30
20.4 Staffing 30
20.5 Contact Person ofthe Consultant 31
21.0 Independence ofthe Consultant 31
22.0 Commencement and Completion 31
23.0 Force Majeure 31
24.0 Suspensions or Termination 32
25.0 Remuneration ofthe Consultant 32
26.0 Terms of Payment 32
27.0 Method of Payment 32
28.0 Insurance against Liability and Damages 32
LIST OF ACRONYMS 32
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SECTION-2

INSTRUCTIONS TO THE BIDDER (ITB)/CONSORTIUM OF BIDDERS

Name of the Work: Empanelment of Agencies for Carrying out Investment Grade Energy
Audit in Industries (MSME and large scale), Municipalities, Commercial Buildings etc. on
PAN India basis.

NIT/ Bid Document No.: EESL/06/2021-22/SCM/IGEA-Empanelment/212208029, Dated: 12-08-
2021

A. The Bidding Documents

1.1 The bidding documents include the following

Section-1 Invitation for Bids (IFB)

Section-2 Instructions to Bidder / Consortium of Bidders

Section-3 General Conditions of Contract

Section-4 Special Conditions of Contract explaining in detail technical specifications, scope of

work for supply/supply and installation & Commissioning/Consultancy, drawings,
documents in support of bidder’s qualifications (Qualifying Requirement), and Online
Price Bid format.

Section-5 Measurements and Verification

Section-6 Forms & Procedure

Attachment 1: Format of Bid Form.

Attachment 2: Format for submitting BG format in lieu of EMD.

Attachment 3: Format for Power of Attorney.

Attachment 4: Format for Certificate regarding acceptance of important
terms and conditions.

Attachment 5: Format for Deviations Statement.

Attachment 6: Format for submission of Contract Performance Guarantee
(CPG).

Attachment 7: Form of acceptance of Fraud Prevention Policy.

Attachment 8: Not Applicable

Attachment 9: Not Applicable

Attachment 10: Format for RTGS/NEFT payments.

The bidder is expected to examine all the instructions, forms, terms, specifications and other information
in the bidding documents. Failure to furnish all information required by the bidding documents or
submission of a bid not substantially responsive to the bidding documents in every respect will be at the
bidder’s risk and may result in rejection of bid.

Definitions

In the “Bid / Tender / Contract Document” as herein defined where the context
so admits, the following words and expression will have the following meaning:

1. “Affiliate” shall mean a company that either directly or indirectly
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i) controls or

NIT/Bid

ii) is controlled by or
iii) is under common control with
a Bidding Company (in the case of a single company) and “control” means ownership by one company

2. "B.L S" shall mean specifications of Bureau of Indian Standards (BIS);

3. “Bid / Tender” shall mean the Techno Commercial and the Price Bid submitted by the Bidder
along with all documents/credentials/attachments, formats, etc, in response to this Bid
Document, in accordance with the terms and conditions hereof.

4. “Bidder / Tenderer” shall mean Bidding Company submitting the Bid. Any reference to the
Bidder includes BiddingCompanyincluding its successors,executors and permitted assigns jointly
and severally, as the contextmay require”;

5. “Bid Security” shall mean the unconditional and irrevocable bank guarantee/ demand draft to be
submitted along with the Bid by the Bidder under ITB Clause 2.4 of this Bid;

6. “Bidding Company” shall refer to such single/consortium company that has submitted the Bid in
accordance with the provisions of this Bid;

7. “Bid Deadline” shall mean the last date and time for submission of Bid in response to this Bid as
specified in Bid information Sheet and as specified in ITB Clause 3.2 of this Bid document
including all amendments thereto;

8. “Bid Document” shallmean all Definitions, Sections, Layouts,Drawings,Photographs, Formats &
Annexures etc. as provided in this bid including all the terms and conditions hereof.

9. “Chartered Accountant” shall mean a person practicing in India or a firm whereof all the partners
practicing in India as a Chartered Accountant(s) within the meaning of the Chartered
Accountants Act, 1949;

10. “Competent Authority” shall mean Managing Director (MD) of EESL himself and/or a person or
group of persons nominated by MD for the mentioned purpose herein;

11. “Company” shall mean a body incorporated in India under the Companies Act,1956;

12. "Contract" means the agreement entered into between the Employer and the Contractor, as
recorded in the Contract Form signed by the parties, including all the attachments and
appendices thereto and all documents incorporated by reference therein;

13. "Contract Price / Contract Value" shall mean the sum accepted or the sum calculated in
accordance with the prices accepted in Bid and/or the Contract rates as payable to the Contractor
for the entire execution and full completion of the Work (Price for Supply,
Transportation(including loading, unloading and transfer to Site), Insurance including change
order.

14. “Completion of Work” means that the Project/Works have been completed operationally and
structurally and Commissioning has been attained as per Technical Specifications.

15. “Commissioning” means successful operation of the Project/Works by the Contractor, for the
purpose of carrying out Guarantee Test(s).

16. “Contract Document” shall mean collectively the Bid Document, Design, Drawings, and
Specifications, Annexures, agreed variations, if any, and such other documents consisting the bid
and acceptance thereof;

17. “Contractor’s Equipment” means all plant, Works, equipment, machinery, tools, apparatus,
appliances or things of every kind required in or for installation, completion and maintenance of
Works that are to be provided by the Contractor, but does not include plant and equipment, or
other things intended to form or forming part of the Works.

18. “Day” means calendar day;

19. “Defect Liability Period” means the period of validity of the warranties given by the Contractor
(commencing at Completion of the Project/Works, during which the Contractor is responsible for
defects with respect to the Project/Works.

20. “Employer” or “EESL” shall mean Energy Efficiency services Limited, New Delhi.

21. “Eligibility Criteria” shall mean the Eligibility Criteria as set forth in Section 3: Technical& Special
Conditions of Contract of this BID;

22. “Engineer-in-Charge” shall mean the person designated from time to time by the Employer and
shall include those who are expressly authorized by him to act for and on his behalf for operation
of this Contract;

23. “Effective Date” means the date from which the Time for Completion shall be determined;

24. “GCC” means the General Conditions of Contract contained in this section;

25. “GHI” shall mean Global Horizontal Irradiation.
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26.

27.

28.
29.
30.
31.

32.

33.

34.

35.

36.
37.
38.

39.

40.

41.

42.

43.

44,

45,

46.
47.

"Goods" means permanent plant, equipment, machinery, apparatus, articles and things of all
kinds to be provided and incorporated in the Works by the Contractor under the Contract but
does not include Contractor’s Equipment;

“Guarantee Test(s)” means the test(s) specified in the Technical Specification to be carried out to
ascertain whether the Project/Works is able to attain the functional requirements specified in
the Technical Specifications.

“The Government” means the Government of India.

"[EC" shall mean specifications of International Electro-technical Commission;

"EESL" shall mean Energy Efficiency Services Limited;

“Mobilization" shall mean establishment of adequate infrastructure by the Contractor at Site
comprising of construction equipment’s, aids, tools tackles, offices with facilities such as
power, water, communication etc. including manpower comprising of Engineers, Supervising
personnel and an adequate strength of skilled, semi-skilled and un-skilled workers, who
with the so established infrastructure shall be in a position to commence execution of Work at
site(s), in accordance with the agreed Time Schedule of Completion of Work.

"O&M/ AMC" shall mean Operation & Maintenance(O& M)/ Annual Maintenance Contract
(AMC) of the supplied equipments;

“Parent Company” shall mean a company that holds paid-up equity capital directly or indirectly
in the Bidding Company, as the case may be;

“Price Bid” shall mean separate Envelope, containing the Bidder’s Quoted Price as per the format
prescribed inSection-4(Technical& Special Conditions of Contract) of this BID;

“Qualified Bidder” shall mean the Bidder(s) who, after evaluation of their Techno Commercial Bid
as per Eligibility Criteria set forth in Section 3: Technical& Special Conditions of Contract of this
BID stand qualified for opening and evaluation of their Price Bid;

“SNA” shall mean State Nodal Agency.

“SCC” means the Special Conditions of Contract.

“Statutory Auditor” shall mean the auditor of a Company appointed under the provisions of the
Companies Act, 1956 or under the provisions of any other applicable governing law;

“Services” means all those services ancillary to the supply of the Works, to be provided by the
Contractor under the Contract; e.g. transportation(including loading, unloading and transfer to
Site) and provision of marine or other similar insurance, inspection, expediting, Site preparation
works (including the provision
and use of Contractor’s Equipment and the supply of all civil, structural and construction
materials required),installation,/Pre-commissioning, commissioning, carrying out guarantee
tests, operations, maintenance, the provision of operations and maintenance manuals,
training of Employer’s personnel and one or two persons from the beneficiaries groups are
imparted trainings etc.

“Successful Bidder(s) / Contractor(s)” shall mean the Bidder(s) selected by Employer pursuant to
this Bid i.e. on whom award is made. They are also called as implementing partner which
includes Consultants also.

“Site” means the Land and other places upon which the Works are to be installed, and such other
land or places as may be specified in the Contract as forming part of the Site. The details of the
Site are as contained in Section 3: Technical& Special Conditions of Contract of this BID.
“Sub-Contractor” means any person or firm or Company (other than the Contractor) to whom
any part of the Work has been entrusted by the Contractor, with the written consent of the
Engineer-in-Charge, and the legal representatives, successors and permitted assigns of such
person, firm orcompany.

“Standards” shall mean the standards mentioned in the technical specification of the goods and
equipment utilized for the Work or such other standard which ensure equal or higher quality and
such standards shall be latest issued by the concerned institution like Bureau of Indian
standards(BIS), MNRE, etc.

“Time for Completion” means the time within which Completion of the Project/Works is to
be attained in accordance with the stipulations in the SCC and the relevant provisions of the
Contract;

“Work” means the “Goods” to be supplied and installed, as well as all the “Services” to be carried
out by the Contractor under the Contract;

“Wp” shall mean Watt Peak.

Third Parties means to which employer has awarded some work and consultant may be required
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to co-ordinate with third parties as per scope of work.

48. Agreed Remuneration means the fee to which consultant is entitled as per their quoted and
agreed price according to the contract.

49. Consultant: The consultant shall be the professional undertaking or the professional individual
named in the contract who is appointed by the employer to perform the services.

Interpretations

1. Words comprising the singular shall include the plural & vice versa

2. An applicable law shall be construed as reference to such applicable law including its amendments
or re-enactments from time to time.

3. A time of day shall save as otherwise provided in any agreement or document be construed as a
reference to Indian Standard Time.

4. Different parts of this contract are to be taken as mutually explanatory and supplementary to each
other and if there is any differentiation between or among the parts of this contract, they shall be
interpreted in a harmonious manner so as to give effect to each part.

5. The table of contents and any headings or sub headings in the contract has been inserted for case of
reference only & shall not affect the interpretation of this agreement.

1.2  Clarification on Bidding Documents

A prospective Bidder requiring any clarification to the bidding documents may notify the EESL in writing
or by post or by telex or telefax) at the EESL’s mailing address indicated below. The EESL will respond in
writing to any request for clarification or modification of the bidding documents that it receives no later
than ten (10) days prior to the deadline for submission of bids prescribed by the EESL. Written copies of
the EESL’s response (including an explanation of the query but not identification of its source) will be
sent to all prospective Bidders that have received the bidding documents.

The address of EESL, for communication:

Chief General Manager (Supply Chain Management),
Energy Efficiency Services Limited,

C/o Floor 5t and 6, Core 3

Scope Complex, Lodhi Road,

New Delhi-110003

Email: pkumar3@eesl.co.in

The Bidder is advised to visit and examine the site where the facilities are to be installed and its
surroundings and obtain for itself on its own responsibility all information that may be necessary
for preparing the bid and entering into a contract for supply and installation of the facilities. The
costs of visiting the site shall be borne by the bidder fully.

EESL will also facilitate the bidder and any of its personnel or agents for getting permission from the
authorities, where actual work is to be executed, to enter upon its premises and lands for the purpose of
such inspection, but only upon the express condition that the Bidder, its personnel and agents will release
and indemnify the EESL and also the authorities , where work is to be executed, and its personnel and
agents from and against all liability in respect thereof and will be responsible for death or
personal injury, loss of or damage to property and any other loss, damage, costs and expenses
incurred as a result of the inspection.

Whenever the bidder is silent about the acceptance of RfP/IFB conditions such as bank guarantee,
warranty period, liquidated damages, certification of relation clause no.2.13 [Conflict of Interest] etc. it
shall be presumed that the bidder has accepted and certified RfP/IFB conditions and no further
correspondence seeking specific confirmation about acceptance of these conditions shall be made.

The Bidder shall be deemed to have examined the Bid document, to have obtained his own information in
all matters whatsoever that might affect carrying out the Works in line with the Technical specifications
and Scope of Work specified in the document at the offered rates and to have satisfied himself to the
sufficiency of his Bid. The bidder shall be deemed to know the scope, nature and magnitude of the work
and requirement of materials, equipment, tools and labour involved, local and national wage structures
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and as to what all works he has to complete in accordance with the Bid documents irrespective of any
defects, omissions or errors that may be found in the Bid documents.

1.3 Amendment to bidding documents

At any time prior to the deadline for submission of bids, the EESL may, for any reason, whether at its own
initiative, or in response to a clarification requested by a prospective Bidder, amend the bidding
documents.

The amendment will be notified in writing or by cable to all prospective bidders who have purchased the
bidding documents and will be binding on them. Bidders are required to immediately acknowledge
receipt of any such amendment, and it will be assumed that the information contained therein have been
taken into account by the Bidder in its bid.

In order to afford prospective Bidders reasonable time in which to take the amendment into account in
preparing their bid, the EESL may, at its discretion, extend the deadline for the submission of bids.

1.4 Cost of tender Documents

Interested bidder/consortium of bidders may download the RfP/ Tender documents from the
websitewww.eeslindia.org or may purchase the detailed RfP from the EESL office, address of which is
given above at 1.2, between 0900 hrs. and 1730 hrs. on working days on payment of amount as
mentioned in Section-1. The payment would be accepted in the form of crossed Demand Draft (DD)/Pay
Order/Banker’s Cheque, drawn from any Scheduled Bank, payable at par at NOIDA, in favour of “Energy
Efficiency Services Limited”.

While submitting the bid (in case tender documents are downloaded from EESL website), bidder shall
submit Tender Document Costas mentioned in Section-1 in the form of DD/Pay Order/Banker’s Cheque in
favour of “Energy Efficiency Services Limited” payable at NOIDA along with the bid. However, bidders
who directly purchase the tender documents from EESL can do so by payment of requisite bid document
fee at EESL office in the form of DD/Pay order or Banker’s Cheque.

B. Preparation of Bids

2.1 Procedure for Submission of Bid /RfP.
Single Stage Single Envelope Bidding Process:

The Bidder or Consortium of bidders should submit hard copy of the offer, i.e. Techno Commercial and
Price Bid together in a single sealed envelope superscripted with Bid/RfP number and date, content of
envelope, name of work and Bid opening date. Bid-Form, Power of Attorney, Certificate regarding
acceptance of important terms and conditions, Deviations Statement, Form of acceptance of Fraud
Prevention Policy, etc. as per format defined in Section-6 (Forms & Procedures) shall also be submitted in
the same envelope.

Single Stage Two Envelope Bidding Process:

The Bidder shall seal the proposal in one outer and two inner envelopes labeled as Envelope-I and
Envelope-II. Two Envelopes should contain the details of the offer as follows:

Envelope-I should contain (This envelope appear ONLINE in dynamic form in case of E-tenders)

i. Tender Document Cost in the form of DD/Pay Order/Banker’s Cheque (wherever
applicable).
ii. Bid Security/Earnest Money Deposit in the form of Banker’s Cheque/Demand Draft/Pay

order in favor of “Energy Efficiency Services Limited” or in the form of Bank Guarantee
as prescribed format as Attachment-2 of Section-6 (Forms& Procedures). (Only EMD
and Bid document fee related document to be submitted by post in sealed
envelopesuper-scribed with RfP/Tender referencein case of e-tender).
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iil. Power of attorney to sign the bid as Attachment-3 of Section-6 (Forms& Procedures).
Bidders to use their own format.

iv. Certificate regarding acceptance of important terms and conditions as per ITB Clause No.
4.6 as Attachment-4 of Section-6 (Forms& Procedures).

V. Letter of the bidder submitting the bid in the form as stipulated in the bid document, i.e.,
as per Bid Form as Attachment-1 of Section-6 (Forms& Procedures).

Vi. Deviation statement as per Attachment-5 of Section-6 (Forms& Procedures).

vii. Form of acceptance of EESL fraud prevention policy as per Attachment-7 of Section-6
(Forms& Procedures).

viii. Techno-commercial bid as indicated in bid document. Documentary evidence regarding

bidder’s qualifications to perform the contract as required in qualifying Requirement.

Envelope-II should contain Price Bid, to be submitted in 2" inner sealed envelope, shall comprise of:
(In case of E-tender Price bid is to be submitted ONLINE)
i. Price Bid in the format prescribed in the tender document.

The entire two separately sealed envelopes will then be placed in one outer envelope, sealed and marked
properly and submitted to the EESL office on or before the deadline for submission of the bid. Every
envelope (2 inner and 1 outer) should be super-scribed with Bid/RfP number and date, content of
envelope i.e. bid security/price bid etc., name of work and Bid opening date.

Single Stage Three Envelope Bidding Process:
The Bidder shall seal the proposal in one outer and three inner envelopes labeled as Envelope-],

Envelope-II and Envelope-IIl. Three Envelopes should contain the details of the offer as follows:

Envelope-I should contain (This envelope appear ONLINE in dynamic form in case of E-tenders).

i. Bid document fee/cost of tender documents inform of DD/Pay order or banker’s cheque
[wherever applicable].
ii. Bid Security fees/Earnest Money Deposit in form of Banker’s Cheque/Demand Draft/Pay

order in favor of “Energy Efficiency Services Limited” or in the form of Bank Guarantee
as prescribed format [attachment 2 of section - 6, Forms& Procedure]. (Only EMD and
Bid document fee related document to be submitted by post in sealed envelope
superscripted with RfP/Tender reference in case of e-tender)

iii. Letter of the bidder submitting the bid in the form as stipulated in the bid document i.e.,
as per Bid Form as attachment 1 of section - 6, Forms& Procedure.

iv. Power of attorney to sign the bid as attachment 3 of section - 6, Forms& Procedure.
Bidders to use their own format.

V. Certificate regarding acceptance of important terms and conditions as per ITB clause 4.6
as attachment 4 of section -6 (Forms& Procedures).

Vi. Form of acceptance of EESL fraud prevention policy as per attachment 7 of section-6

(Forms& Procedures).

Envelope-II i.e. Techno commercial Proposal of the bid, to be submitted in 2" inner sealed envelope, shall
comprise of: (This envelope appear ONLINE in dynamic form in case of e tenders)

i. Deviation statement as per attachment 5 of section - 6, Forms& Procedures.
ii. Techno-commercial bid as indicated in bid document. Documentary evidence regarding

bidder’s qualifications to perform the contract as required in qualifying Requirement.

Envelope-III should contain Price Bid, to be submitted in 3™ inner sealed envelope, shall comprise of: (In
case of e tender Price bid is to be submitted ONLINE)

i. Price Bid in the format prescribed in the tender document.

The entire three separately sealed envelopes will then be placed in one outer envelope, sealed and
marked properly and submitted to the EESL office on or before the deadline for submission of the bid.
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Every envelope (3 inner and 1 outer) should be superscripted with Bid/RfP number and date, content of
envelope i.e. bid security/price bid etc, name of work and Bid opening date.

Copy of Bid/RfP should be a complete document and should be bound as a volume separately. The
document should be page numbered and appropriately flagged and contain the list of contents with page
numbers. The deficiency in documentation may result in the rejection of the Bid. All pages of the bid are
to be signed by the authorized signatory (authorized through power of attorney) and must be having
official seal of the bidder.

Bids not accompanied by cost of tender documents/ Bid Security Fees or EMD etc. shall be out-rightly
rejected and treated as non-responsive. Further, their price-bid will be not be opened.

For tenders received in unsealed/unstapled/open condition or without any superscription, resulting in
opening of tender before due date, the risk and responsibility of losing confidentiality shall rest with the
tenderer (applicable for manual tender only)

2.2 Cost of Bid/ RfP

The Bidder or Consortium of bidders shall bear all costs associated with the preparation and submission
of its Bid/RfP, including cost of presentation for the purposes of clarification of the bid, if so desired by
the EESL. EESL will in no case be responsible or liable for those costs, regardless of the conduct or
outcome of the tendering process.

2.3 Language of Bids

The proposal prepared by the bidder/consortium of bidders and all correspondence and documents
relating to the Bid/RfP exchanged by the bidder/consortium of bidders and EESL, shall be written in
English language, provided that any printed literature furnished by the bidder/consortium of bidders
may be written in another language so long the same is accompanied by an English translation in which
case, for purposes of interpretation of the bid, the English translation shall govern.
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2.4 Bid Security/Earnest Money Deposit (EMD) (To be submitted Offline before bid submission
time)

Amount of Bid Security: Bid Security/Earnest Money deposit as mentioned in Section I is to be submitted.

The bidder shall furnish, as part of its bid, a bid security in a separate envelope (ITB Clause 2.1). The bid
security shall, at the bidder’s option, be in the form of a Banker’s cheque, Demand Draft in favor of
“Energy Efficiency Services Limited” or a bank guarantee as per format in section VI. Bid security/EMD
shall remain valid for a period of 45 days beyond the original bid validity period. If there is any extension
in bid validity period, then EESL may ask the bidder to extend the validity of bid security.

Any bid not accompanied by an acceptable bid security, shall be rejected by EESL as being non-responsive
and returned to the bidder without being opened. The bid security of a consortium must be in the name of
all the partners in the consortium submitting the bid. If lead partner is mentioned in case of consortium,
then bid security can be in the name of lead partner.

The bid securities of unsuccessful bidders will be returned as promptly as possible after the award is
made to lowest evaluated technically acceptable bidder.

The bid security of the successful bidder will be returned when the bidder has signed the contract
agreement, and has furnished the required performance security.

Please note that:

1. All PSUs and Govt. Department may be exempted from Tender Document Fee and EMD
for all Tenders of EESL.
2. Following benefits will be given to Start ups and MSEs in this tender: -

All MSEs notified as per GFR 2017 clause no. 1.10.4 and as notified below shall be exempted
frompayment of Tender Document Fee and Bid Security/ Earnest Money Deposit. For claiming
this exemption, MSE must, along with their offer, provide proof of their being registered as MSE
(indicating the terminal validity date of their registration) for the item tendered, with any agency
mentioned in the notification of Ministry of MSME, indicated below: -

(a) District Industries Centers;

(b) Khadi and Village Industries Commission;

(c) Khadi and Village Industries Board;

(d) Coir Board;

(e) National Small Industries Corporation;

(f) Directorate of Handicraft and Handloom;

(g) Udyog Aadhar Memorandum issued by Ministry of MSE; or

(h) Any other body specified by the Ministry of MSME.

1. For claiming the above exemption for Start-ups, a valid certificate of Start-up recognized by
‘Department of Industrial Policy & Promotion (DIPP)’ along with Business eligibility certificate
or any other document issued by Govt/Recognized institute is required in support of product/
service item being tendered.

2. Purchase Preference to MSEs: Subject to meeting terms and conditions stated in the tender
document including but not limiting to prequalification criteria, 25% of the total quantity of the
tender is earmarked for MSEs registered with above mentioned agencies/bodies for the
tendered item. Out of the 25% target of annual procurement from micro and small enterprises
4% & 3% shall be earmarked for procurement from micro and small enterprises owned by
Scheduled Caste (SC) & Scheduled Tribe (ST) entrepreneurs & Women entrepreneurs
respectively. In the event of failure of such MSEs to participate in the tender process or meet the
tender requirements and L1 price 4% & 3% sub targets so earmarked shall be met from other

MSEs.
| Type of tende| Price quoted by MSE | How the tender shall be finalized |
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Can be split L1 Full Order on MSE subject to tender evaluation

condition

Can be split Not L1 but within L1+15% | 25% order on MSE subject to matching L1
price

Cannot  be | L1 Full Order on MSE

split
Cannot  be | NotL1 butwithin L1+15% | Full Order on MSE subject to matching L1 price
split

2.1 Where the tendered quantity can be split: In a bid, if prices quoted by participating Micro and
Small Enterprises (MSEs) fall within the price band of L1+15%, such MSE shall also be allowed

to supply 25% of the total tendered quantity by bringing down their prices to L1 prices. In case
of more than one such MSE (L1+15%) the supply shall be shared proportionately (to tendered
quantity), subject to the condition that such MSEs match the L1 price. Further, 4% out of above
25% shall be from MSEs owned by SC/ST entrepreneurs & 3% out of above shall be from MSEs
owned by women entrepreneurs. This quota is to be transferred to the general category MSEs in
case of NON-availability of MSEs owned by SC/ ST entrepreneurs & Women entrepreneurs
respectively.

2.2 Where the tendered quantity cannot be split/divide: In case of tender item is non-split able or

non-dividable, etc.: MSE quoting price within price band L1+15% may be awarded for
full/complete supply of total tendered value to MSE, considering spirit of Public Procurement
Policy, 2012 for enhancing the Govt. Procurement from MSE.

2.3 MSE owned by SC/ST is defined as:
a. In case of proprietary MSE, proprietor(s) shall be SC /ST

b. In case of partnership MSE, The SC/ST partners shall be holding at least 51% shares in the
enterprise.
c. In case of Private Limited Companies, at least 51% share shall be held by SC/ST promoters.

2.4 MSE owned by Women is defined as:
a. In case of proprietary MSE, proprietor(s) shall be Women

b. In case of partnership MSE, The Women partners shall be holding at least 51% shares in the
enterprise.

c. In case of Private Limited Companies, at least 51% share shall be held by Women promoters.

If bidder does not provide appropriate document or any evidence to substantiate the above, then
it will be presumed that he does not qualify for any preference admissible under the Public
Procurement Policy, 2012.

3. For relaxing the PQ/QR conditions regarding prior turnover and prior experience for MSEs and
start-ups, the prior turnover and prior experience will be as under subject to their meeting of
quality and technical specifications: -

Category of | Past experience Average Turn | Award Philosophy
tender Over
Can be split as per | 25% of  total | 25% of total ATO | (a) If MSE is L1, order
tender conditions experience as | as required for | will be given as per split
required for | general bidders criteria in order of ranking as
general bidders defined in the tender

document which could be
greater than 25%. The
treatment for award will be
same for MSE as general
bidder.

(b) If MSE is other than
L1 bidder, then the split

NIT/Bid

E

il

Document No.: EESL/06/2021-22/SCM/IGEA- SECTION - 2 Page 13 of
eﬁf&f?&@&@@& Daﬁedw I]IQR‘Q mbdssaz272b].17ff5cec7933dv
ea95fa068d124509b1c2ﬂ9c50596 ST=DEL 10003, OID (ITB) 39
D503 734550185090/ A7 erS6 BB aD A S 505045 2L S ebeba9dd
157c4056¢, OU=SENIOR ENGINEER, O=ENERGY EFFICIENCY SERVICES LIMIT'

)

ED, C=IN
User ID : sachin.kumar
Serial No : 14513AF




r/

criteria as per tender
condition will be followed
subject to price matching
with L1 bidder in order of
ranking treating the MSE
bidder(s) at par with the
general bidder. In such event
also, order(s) going to MSE
bidder(s) could be greater
than 25%. If order(s) going
to MSE bidder(s) is/are less
than 25% after the matching
of rates with L1 bidder by
adopting the tender split
criteria, then the clause of
purchase preference for
award to MSE bidder(s) up
to 25% of the tendered
quantity subject to matching
L1 rates will be followed to
make the total quantity going
to MSE bidder(s) @ 25%;
provided the rates are within
L1+15% range. In such cases,
remaining quantity after
award of 25% to MSE
bidder(s) shall be distributed
amongst  other  eligible
bidders in the pre-declared
split ratio. If order(s) going
to MSE bidder(s) is less than
25% and also MSE bidder(s)
not meeting the condition of
purchase preference clause
i.e. quoted rates not within
L1+15% range, then the
order(s) quantity going to
MSE bidder(s) in such cases
shall be less than 25% which
will be in line with the tender
conditions.

(c) If MSE is in the
range of L1+15% and not
getting the order after
splitting and award is going
to all non MSE bidder(s),
then in such event 25% will
be awarded to MSE bidder(s)
who fall in the range of
L1+15% subject to price
matching and remaining
75% will be awarded as per
the tender conditions to
general bidders subject to
matching L1 rates.

(d) If after splitting MSE
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bidder(s) are getting order
for more than or equal to
25%, then other MSE
bidder(s) will not be
awarded any work under
purchase preference clause
even if they fall in the range
of L1+15%. However, they
will be considered for award
of work as any other general
bidder as per tender
conditions subject to
matching of rates in order of
ranking.

(e) If MSE bidder is a
single resultant vendor, then
the quantity that would be
considered for award to such
bidder will be as defined in
the pre-declared split ratio to
L-1 bidder in the tender
condition;  provided the
quoted rates of the bidder
are found reasonable by
EESL. However, EESL
reserves the right to award
100% quantity to such MSE
bidder provided the MSE
bidder has got ATO which is
corresponding to the
cumulative applicability for
100% order value. In case,
where ATO of the MSE
bidder is less than what is
required for 100%
cumulative order value, then
work may be awarded to
such  MSE  bidder in
proportion to the ATO. For
exp: If ATO of MSE bidder is
56% of the cumulative ATO
requirement of 100% order
value, then maximum 56%
work may be awarded to the
MSE bidder. However, in
such case EESL reserves the
right to award appropriate
quantity based on the
existing requirement and
such decision will be taken
by EESL which will be
binding on the bidder. EESL
may take consent from the
bidder for award of such
quantity (which is over and
above the quantity to be
allotted to L-1 bidder as per

NIT/Bid

E

il

Document No.: EESL/06/2021-22/SCM/IGEA-

eﬁﬂg{?m@a&ﬂam I]IQR‘Q mbdssazozogb ]bl"ngCeCFQSSd‘

fa068d124509b1c2149¢50596, ST=DEL
5= b799373457018502(7a7ef5688fca264533560a452dld2386C529dd
lSFC4056E OU=SENIOR ENGINEER, O=ENERGY EFFICIENCY SERVICES LIMIT

SECTION - 2 Page 15 of
(ITB) 39

J

ED, C=IN
User ID : sachin.kumar
Serial No : 14513AF




pre-declared  split ratio)
before award.
Cannot be split as | 25%  of  total | 85% of total | (a) If MSE is L1, 100%

per tender | experience as | ATO as required | order will be given to MSE.
conditions required for | for general
general bidders bidders (b) If MSE is within the

range of L1 + 15%, 100%
order will be given to MSE
subject to price matching
with L1 bidder.

(9 If MSE is not L1 and
not in range of L1 + 15%, no
work will be given to MSE.

4. Start-ups are also covered under 25% purchase preference from procurement basket of MSEs
as defined in point (3) above, provided that participating Start-ups submit all the relevant
documents pertaining to MSEs as defined in point (1) above and documents for start-ups as
defined in point (2) above.

# whereas, startup means an entity, incorporated or registered in India:
i Not prior to seven years, however for Biotechnology Startups not prior to ten years,

ii With annual turnover not exceeding INR 25 crore in any preceding financial year, and

iii Working towards innovation, development or improvement of products or processes or
services, or if it is a scalable business model with a high potential of employment generation
or wealth creation

iv Provided that such entity is not formed by splitting up, or reconstruction, of a business
already in existence. Provided also that an entity shall cease to be a Startup if its turnover
for the previous financial years has exceeded INR 25 crore or it has completed 7 years and
for biotechnology startups 10 years from the date of incorporation/ registration.

Note: For Start-up firms, Gazette Notifications dated: 17-Feb-2016, G.S.R. 180 (E), and subsequently
issued notifications will be considered.

NOTES: -

a) In case where tender quantity can be split and MSE bidder is already getting order more
than 25% of the tender value, no additional purchase preference is required to be given in
that tender.

b) In case MSE bidder is already getting order for less than 25% of the tender quantity,
purchase preference to this and other MSE vendor (together) shall be given only up to the
differential quantity to make total as 25% to MSE vendor subject to L1+15% and price
matching.

c¢) Public Procurement policy is meant for procurement of goods produced and services
rendered by Micro and Small Enterprises. The preference to MSEs is not applicable for
works contracts where supply of goods not produced by MSEs is also involved.

d) The eligibility of MSE bidders for any other benefits/relaxations for MSE bidders indicated
in Tender documents shall be as indicated in the above “Tender conditions for
Benefits/Preference for Micro & Small Enterprises (MSEs).”

e) If bidder submits EMD/bid security fees and also MSE certificate along with the offer, then
the bidder will be treated as general bidder and no relaxation will be given to such bidders
pertaining to MSE’s.

f) The registration certificate must be valid as on bid closing date of the tender. Bidder shall
ensure validity of certificate in case bid closing date is extended. The MSEs who have applied
for registration or renewal of registration with any of the above agencies/bodies, but have
not obtained the valid certificate till the end date of bid submission, are not eligible for any
exemption/preference and will not be considered. Such offers will be treated as offers
received without EMD and out rightly rejected.

g) Traders, resellers, distributors and agents will not be considered for availing benefits under

NIT/Bid Document No.: EESL/06/2021-22/SCM/IGEA-
SECTION - 2 Page 16 of
E eﬁf&f?&@&@@& Daﬁedw I]IQR‘Q mbdssaz272b].17ff5cec7933dv
ea95fa068d124509blc2ﬂ9c50596 ST=DEL 10003, OID (ITB) 39
D503 734550185090/ A7 erS6 BB aD A S 505045 2L S ebeba9dd
15fc4056c, OU=SENIOR ENGINEER, O=ENERGY EFFICIENCY SERVICES LIMIT

ED, C=IN
User ID : sachin.kumar
Serial No : 14513AF




PP Policy 2012 for MSEs.

2.5 Power of Attorney

Power of Attorney as attachment 3 in first envelope: A power of attorney duly authorized by a notary
public, indicating that the person(s) signing the bid has/have the authority to sign the bid and thus the
bid is binding upon the bidder during the full period of its validity in accordance with ITB clause 2.10.

2.6 Certificate Regarding Acceptance of Important Conditions

Certificate Regarding Acceptance of Important Conditions as attachment 4 is to be submitted in first
envelope.

No deviation, other than mentioned in Deviation statement, is permitted by the EESL, to the provisions of
the bidding documents listed in ITB sub-clause 4.6. The Bidders are advised that while making their bid
proposals and quoting prices, these conditions may appropriately be taken into consideration. Bidders
are required to furnish a certificate indicating their compliance to the provisions relating to the clauses
listed in ITB sub-clause 4.6 in Attachment 4. Attachment 4 for acceptance of important conditions duly
signed and stamped by the bidder is to be furnished in a separate sealed first envelope/Online. Any bid
not accompanied by such certificate in a separate sealed first envelope/such certificate Online shall be
rejected by the EESL and returned to the Bidder without being opened.

2.7 Deviations,

Deviations, if any, from the terms and conditions of bidding documents or technical specifications shall be
listed only in Attachment 5 to the bid. The Bidder shall also provide the additional price, if any, for
withdrawal of the deviations. However, the attention of the bidders is drawn to the provisions of ITB sub-
clause 4.6 regarding the rejection of bids that are not substantially responsive to the requirements of the
bidding documents.

Bidders may further note that except for the deviations listed in Attachment 5, the bid shall be deemed to
comply with all the requirement in the bidding documents and the bidders shall be required to comply
with all such requirements of bidding documents and technical specifications without any extra cost to
the EESL irrespective of any mention to the contrary, anywhere else in the bid, failing which the bid
security of the bidder may be forfeited.

At the time of award of contract, if so desired by the EESL, the bidder shall withdraw these deviations
listed in Attachment-5 at the cost of withdrawal stated by him in his bid. In case the bidder does not
withdraw the deviations proposed by him, if any, at the cost of withdrawal stated in the bid, his bid will
be rejected and bid security forfeited.

2.8 Bid prices

Unless otherwise specified in the technical specifications, bidders shall quote for the entire facilities on a
“single responsibility” basis such that the total bid price covers all the contractor’s obligations mentioned
in or to be reasonably inferred from the bidding documents in respect of the design, manufacture,
including procurement and subcontracting (if any), delivery, construction, installation, survey cost,
monitoring and verification cost and completion of the facilities including supply of mandatory spares or
spares to be supplied during warranty (if any). This includes all requirements under the contractor’s
responsibilities for testing, pre -commissioning and commissioning of the facilities and, where so
required by the bidding documents, the acquisition of all permits, approvals and licenses, etc.; the
operation, maintenance and training services and such other items and services as may be specified in the
bidding documents, all in accordance with the requirements of the General Conditions of Contract and
Technical Specification.

Bidders are required to quote the price for the commercial, contractual and technical obligations outlined
in the bidding documents. If a Bidder wishes to make a deviation to the provisions of the bidding
documents, such deviations shall be listed in Attachment 5 of its bid. The bidder shall also provide the
additional price, if any, for withdrawal of the deviations, pursuant to ITB sub-clause 2.7.
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Bidders shall give a breakdown of the prices in the manner and detail called for in the price schedules.

2.9 Price Basis

Price basis of the price quoted shall be on F.0.R (Free on Road) destination basis for site. Price mentioned
in the quotation must be firm. Hence prices in Letter of Award shall be firm and not subject to escalation
till the execution of the complete order and its subsequent amendments accepted by the bidder even
though the completion / execution of the order may take longer time than the delivery period specified
and accepted in the Letter of Award.

Statutory variation in applicable taxes & duties (other than excise duty) shall only be on account of
Employer in case bidder has shown the rates of present taxes in their bid and other prices quoted by
the Bidder shall be fixed during the Bidder’s performance of the Contract and not subject to variation
on any account. Even in case prices asked in Bid price Schedule are quoted as inclusive of taxes , tax
rates shall be shown separately. Bidders shall quote all prices in Indian Rupees only.

2.10 Period of Validity of Bid

Bids shall remain valid for a period of 90 days after the closing date prescribed by the EESL for the receipt
of bids. A bid valid for a shorter period may be rejected by the EESL as being non responsive. In
exceptional circumstances, the EESL may solicit the bidder’s consent to an extension of the bid validity
period. The request and response thereto shall be made in writing thro’ letters/ e-mails .If the bidder
accepts to prolong the period of validity, the bid security/EMD shall also be suitably extended. A bidder
may refuse the request for Bid Validity Extension without forfeiting its bid security. A bidder granting the
request will not be required nor permitted to modify its bid.

2.11 Format and Signing of Bid

The original copy of the bid, consisting of the documents listed in ITB sub-clause 1.1 shall be typed or
written in indelible ink and shall be signed by the bidder or a person or persons duly authorized to bind
the bidder to the contract. The authorization shall be indicated by written power of attorney
accompanying the bid and submitted as Attachment 3 to the bid under ITB sub-clause 2.5. All pages of the
bid, except for un-amended printed literature, shall be initialed by the person or persons signing the bid.

Any interlineations, erasures or overwriting shall only be valid if they are initialed by the signatory to the
bid.

2.12 Contents of the RfP/Bid

The Bidder or consortium of bidders is expected to examine all instructions, forms, terms & conditions
and scope of work in the RfP/bid documents. Failure to furnish all information required or submission of
an RfP/bid document not substantially responsive to the RfP/bid document in every respect will be at the
bidder’s risk and may result in the rejection of the RfP /bid.

2.13 Conflict of Interest

EESL'’s policy requires that a bidder participating in a procurement/contract process under EESL financed
projects shall not have a conflict of interest. All bidders found to have a conflict of interest shall be
ineligible for award of contract.

A. Bidder may be considered to have a conflict of interest in a bidding process if:

a) it, or any of its affiliates, has been engaged by EESL to provide consulting services for the
preparation or implementation of a project, and participates in a bidding to provide goods, works, or
non-consulting services resulting from or directly related to such consulting services. Or

b) it submits more than one bid in a bidding process, either individually or as a partner in a joint
venture, except for permitted alternative bids. This will result in the disqualification of all bids in
which the bidder is involved. However, this does not limit the inclusion of a firm as a subcontractor
in more than one bid and the participation of a bidder as a subcontractor in another bid in certain
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types of procurement/contract, if permitted by the EESL’s bidding documents; or

¢) it (including its personnel or sub-contractors) has a business or family relationship with a member
of a EESL’s staff (or of the project implementing staff, or of a recipient of a part of the loan) who: are
directly or indirectly involved in the preparation of the bidding documents or specifications of the
contract, and/or the bid evaluation process of such contract; or would be involved in the
implementation or supervision of such contract unless the authority inviting tenders shall be
informed of the fact/ such relationship at the time of submission of the tender and the conflict
stemming from such relationship has been resolved in a manner acceptable to the EESL throughout
the procurement process and execution of the contract. EESL may in its discretion reject the tender
or rescind the contract.; or

d) it does not comply with any other conditions that may be specified in the Company’s Standard
Bidding Documents relevant to the specific procurement process.

2.14 Disclaimer

EESL and/or its officers, employees disclaim all liability from any loss or damage, whether foreseeable or
not, suffered by any person acting on or refraining from acting because of any information including
statements, information, forecasts, estimates or projections contained in this document or conduct
ancillary to it whether or not the loss or damage arises in connection with any omission, negligence,
default, lack of care or misrepresentation on the part of EESL and/or any of its officers, employees.

2.15 Authorized Signatory (Bidder or Consortium of bidders)

The bidder or consortium of bidders as used in the RfP/ bid document shall mean the one who has signed
the bid/RfP document forms. The bidder or consortium of bidders should be the duly authorized
representative of the bidder/consortium of bidders, for which a certificate of authority/power of attorney
will be submitted along with the offer. This should clearly define the authority provided to the authorized
representative. Complete offer, all certificates and documents (including reply to any clarifications
sought and any subsequent correspondences) shall be furnished and signed on all pages by the
authorized representative.

The power of attorney or authorization, or any other document consisting of adequate proof of the ability
of the signatory to bind the bidder or consortium of bidders shall be annexed to the bid as attachment 3 in
envelope 1. EESL may reject outright any proposal not supported by adequate proof of the signatory’s
authority.

2.16 Consortium related conditions

The bidder shall have the option to submit the proposal either alone or along with other partner
companies. Prerequisites for bidder have been specified in qualifying requirement and other parts of the
tender document. The lead partner shall be the sole point of contact for all purposes of the Contract. The
lead partner will have the prime and sole responsibility for the execution of the scope of work. Any
information/clarification submitted to the lead partner by EESL will mean that the same has been
conveyed to all partners. However, the partner companies should not be involved in any major litigation
that may have an impact of affecting or compromising the delivery of services as required under this
contract. The bidder or any of the partner companies should not have been black-listed by any Central /
State Government or Public Sector Undertakings. If at any stage of tendering process or during the
currency of the contract, any suppression / falsification of such information is brought to the knowledge,
EESL shall have the right to reject the proposal or terminate the contract, as the case may be, without any
compensation to the tenderer & forfeiture of bid security/EMD/CPG.

2.17 Contact details of the Bidder or Consortium of bidders
Bidder or Consortium of bidders who wants to receive EESL's response to queries should give their
contact details to EESL. The Bidder or Consortium of bidders should send their contact details in writing

at the EESL's contact address.

2.18Inspection / Checking / Testing
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All materials / Equipment manufactured by the bidder/consortium of bidders against the Letter of Award
shall be subject to inspection, check and/or test by the EESL or his authorized representative at all stages
and place, before, during and after the manufacture. All these tests shall be carried out in the as per
technical specifications and bidder shall submit the relevant test reports. If upon delivery the material /
equipment does not meet the specification, the materials / equipment shall be rejected and returned to
the bidder for repairs / modification etc. or for replacement. In such cases all expenses including the to-
and-fro freight, repacking charges, any other costs etc. shall be to the account of the bidder.

2.19 Removal of Rejected Goods and Replacement

If upon delivery, whether inspected and approved earlier or otherwise, the material/equipment is not in
conformity with the specification, the same shall be rejected by EESL or duly authorized representative
and notification to this effect will be issued to the bidder normally within 7 days from the date of receipt
of the material at the work/site/office.

The bidder shall arrange removal of the rejected items within 15 days from the date of notification. In the
event, the bidder fails to lift the materials within the said 15 days, EESL shall be at liberty to dispose off
such rejected items in any manner as it may deemed fit. All expenses incurred on storage, disposal etc.
shall be recoverable from the bidder.

2.20 Access to Bidders Premises

EESL and/or its authorized representative shall be provided access to bidder and/or his sub- bidder's
premises, at any time during the pendency of the Order, for expediting, inspection, checking, etc. of work,
if it is felt by EESL.

2.21 Taxes, Levies and Duties

Prices of items shall be quoted as per instruction contained in SCC. However, in general, prices shall be
inclusive of sales tax, transportation, insurance, levies, service tax and any other duties payable including
entry tax/octroy etc, (wherever applicable) on FOR destination/site basis. All taxes and duties shall be
clearly indicated. Bidder is to arrange on its own to deliver the material at site. No road permit is
provided by EESL.

For hiring of consultant/consultancy work also service tax shall be quoted exclusive of basic price.
However, rates of such taxes consider while preparing the offer should invariably be mention in the offer
so that any variation in taxes (except excise duty) can be paid as actual.

2.22 Terms of Payment

The payment will be made by EESL to the bidder in accordance with the terms and conditions specified in
section 4 of special conditions of contract of tender document/agreed upon during negotiation and
reproduced in Letter of Award.

2.23 Delivery Schedule

Time will be the essence of order and no variation shall be permitted in the delivery time/delivery
schedule mentioned in the order unless agreed by EESL without levy of LD. Tentative time schedule is
enclosed in the RfP/ bid document. Delivery of the equipment/material described shall be deemed to
constitute acceptance of this order and terms and conditions by the bidder at the price specified.

2.24 Source of Supply
The bidder shall ensure that the indigenous capacity is utilized to the fullest extent possible in execution
of this order. Where the imports are unavoidable, all such items shall be imported by the bidder in time

against his own import license without affecting the contractual delivery schedule.

2.25Patent Indemnity
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Royalties and fees for patents covering material/equipment or processes used in executing the work shall
be to the account of the bidder. The bidder shall satisfy all demands that may be made at any time for
such royalties and fees and he alone shall be liable for damages, infringement and shall keep EESL
indemnified in that regard in the event of any equipment/ material or part there of supplied by the bidder
is involved in any suit or other proceedings held to constitute infringement and its used is enjoyed, the
bidder shall, at his own expenses, either procure for EESL the right to continue the use of such
equipment/material replace it with a non-infringing material / equipment or modify it so it become non-
infringing.

Tenderer shall agree to indemnify the EESL or/and hold it/them harmless from against all claims,
liability, loss, damage or expense including counsel fees arising from or by reasons of an action or claimed
trade mark patent or copyright infringement or any litigation based thereon with respect to any part of
the quoted items and such obligation shall survive acceptance of and payment for the items.

2.26. Force Majeure

Bidder shall not be considered in default if delay in delivery occurs due to causes beyond his control such
as acts of God, natural calamities, civil wars, strikes, fire, frost, floods, riot. Only those causes which have
duration of more than 7 days shall be considered cause of force/ calendar majeure. A notification to this
effect duly certified by local chamber of commerce/ statutory authorities shall be given by the bidder to
EESL by registered/speed post letter. In the event of delay due to such causes, the delivery schedule will
be extended for a length of time equal to the period of force majeure or at the option of EESL, the order
may be cancelled. Such cancellation, would be without any liability whatsoever on the part of EESL. In the
event of such cancellation, the bidder shall refund any amount advanced or paid to the bidder by EESL
and deliver back any materials issued to him by the Purchaser and release facilities, if any provided by the
Purchaser.

2.27 Limitation of Liability

Except in cases of criminal negligence or willful misconduct, the Implementing Partner shall not be
liable to the EESL, whether in contract, tort, or otherwise, for any indirect or consequential loss or
damage, loss of use, loss of production, or loss of profits or interest costs, provided that this
exclusion shall not apply to any obligation of the Implementing Partner to pay liquidated damages to
the EESL andthe aggregate liability of the Implementing Partner to the EESL, whether under the Contract,
in tort or otherwise, shall not exceed the total Contract Price, provided that this limitation shall not apply
to any obligation of the Implementing Partner to indemnify the EESL with respect to patent infringement
or as specified in SCC.

2.28 Statutory Compliance/ Certification regarding Cyber Security Products

A certificate (in the format at Attachment-13 of Section-6) is to be submitted by the bidders that the items
offered meet the definition of domestically manufactured/produced Cyber Security Products as per MeitY
notification vide File no. 1(10)/2017-CLES dt. 02.07.18. The above certificate shall be on Company’s
letterhead and signed by Statutory Auditor or Cost Auditor of the Company

C. Submission of Bids

3.1 Sealing and Marking of Bids

The Bidder shall seal the original copy of the bid in envelope duly marking the envelopes as "ORIGINAL
BID". All envelopes must be super-scribed with name of work, RfP No., envelope no., content of envelope
and date and bid opening date. The envelopes shall then the sealed in an outer envelope which should
also be super scribed with name of work, RfP/ bid document no./package no. and date and bid opening
date.

3.2 Deadline for submission of bids
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Bids must be received by the EESL at the address specified as under and the bids will be opened at the
same address as per timings stated in [FB and as repeated below.

Chief General Manager (Supply Chain Management),
Energy Efficiency Services Limited,

Floor 5t and 6th, Core 3

Scope Complex, Lodhi Road

New Delhi-110003

Email: abhattacharya@eesl.co.in

Date of submission of bids: As mentioned in Section [

Date of bid opening: As mentioned in Section I

Bids must be received at the address specified above but no later than the time and date stated as above.
In the event of the specified date for submission of bids being declared a holiday for the EESL, the bids
will be received up to the appointed time on the next working day.

The EESL may, at its discretion, extend this deadline for submission of bids by amending the bidding
documents in accordance with ITB Sub-Clause 1.3, in which case all rights and obligations of EESL and
bidders will thereafter be subject to the deadline as extended.

No bid may be withdrawn in the interval between the bid submission deadline and the expiration of the
bid validity period specified in ITB Clause 2.10. Withdrawal of a bid during this interval may result in
the bidder’s forfeiture of its bid security, pursuant to ITB Sub-Clause 2.4.

3.3 Late Bids:

Any bid received by the EESL after the bid submission deadline prescribed by the EESL, pursuant to ITB
Clause 3.1& 3.2, will be rejected and returned in unopened condition.

D. Bid Opening and Evaluation

4.1 Bid Opening Process

The EESL will open all bids in the presence of bidders' representatives who choose to attend the opening
at the time, on the date and at the place specified in the NIT. Bidders’ representatives shall sign a format
as proof of their attendance. In the event of the specified date for the opening of bids being declared a
holiday for the EESL, the bids will be opened at the appointed time on the next working day.

Bidders’ names, bid prices, discounts, the presence or absence of requisite bid security and other such
details as the EESL, at its discretion, may consider appropriate, will be announced at the opening. Late
bids pursuant to ITB clause 3.2, and/or bids not accompanied by the "Certificate regarding acceptance of
important conditions" as per Attachment-4 in a separate sealed envelope pursuant to ITB sub-clause 2.6,
and/or bids not accompanied by requisite bid security in a separate sealed envelope pursuant to ITB
clause 2.4, will be rejected and returned unopened to the bidder.

Bids that are not opened and read out at bid opening will not be considered for further evaluation,
regardless of the circumstances.

The EESL will prepare minutes of the bid opening.

4.2Clarification on Bids

During bid evaluation, the EESL may, at its discretion, ask the bidder for a clarification of its bid. The
request for clarification and the response shall be in writing, and no change in the price or substance of
the bid shall be sought, offered or permitted. The address for communication will be same as ITB clause
1.2

4.3Preliminary Examination of Bids.
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The EESL will examine the bids to determine whether they are complete, whether any computational
errors have been made, whether required sureties have been furnished, whether the documents have
been properly signed, and whether the bids are generally in order.

4.4. Arithmetical errors rectification process

Arithmetical errors will be rectified on the following basis. If there is a discrepancy between the unit price
and the total price, which is obtained by multiplying the unit price and quantity, or between sub totals
and the total price, the unit or subtotal price shall prevail, and the total price shall be corrected. If there is
a discrepancy between words and figures, the amount in words will prevail. If the Bidder does not accept
the correction of errors, its bid will be rejected and the bid security will be forfeited in accordance with
ITB Sub-Clause 2.4.

The EESL may waive any minor informality, nonconformity or irregularity in a bid that does not
constitute a material deviation, whether or not identified by the bidder in Attachment 4 to its bid, and that
does not prejudice or affect the relative ranking of any bidder as a result of the technical and commercial
evaluation, pursuant to ITB clauses 4.7 and 4.8.

4.5. Preliminary Evaluation

Prior to the detailed evaluation, the EESL will determine whether each bid is of acceptable quality, is
generally complete and is substantially responsive to the bidding documents. For purposes of this
determination, a substantially responsive bid is one that conforms to all the terms, conditions and
specifications of the bidding documents without material deviations, objections, conditionality’s or
reservations. A material deviation, objection, conditionality or reservation is one (i) that affects in any
substantial way the scope, quality or performance of the contract; (ii) that limits in any substantial way,
inconsistent with the bidding documents, the EESL’s rights or the successful bidder’s obligations under
the contract; or (iii) whose rectification would unfairly affect the competitive position of other bidders
who are presenting substantially responsive bids.

4.6. Acceptance of Important Condition

No deviation, whatsoever, is permitted by the EESL to the provisions relating to the following clauses
(Important Conditions). Party is to submit the following as attachment 4 in envelope 1:

Governing Laws - Clause 7 of ITB
Settlement of Disputes - Clause 17 of ITB
Terms of payment - Clause 1.0 of SCC
Performance Security - Clause 5.9 of ITB
Taxes and Duties - Clause 8 of ITB
Completion Time Guarantee - Clause 9 of ITB
Defects Liability - Clause 10 of ITB
Functional Guarantee - Clause 11 of ITB
Patent Indemnity - Clause 2.25 of ITB
Limitations of Liability - Clause 2.27 of ITB
Statutory Compliance/ Certification regarding - Clause 2.28 of ITB
Cyber Security Products
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Project information, Estimation, - As per Tables in price bid
Assumptions and conditions
for Evaluation

Bidders are required to furnish a certificate as per Attachment 4, indicating their compliance to the
provisions of the above clauses in a separate sealed envelope. In case the certificate as per Attachment-4
duly signed and stamped by the bidder, is not furnished along with the bid in a separate sealed envelope,
the bid shall be rejected and returned to the bidder without being opened

At the time of award of contract, if so desired by the EESL the bidder shall withdraw the deviations listed
in attachment 5 at the cost of withdrawal stated by him, in his bid. In case the bidder does not withdraw
the deviations proposed by him in attachment 5 to his bid, if any; at the cost of withdrawal stated in his
bid, his bid will be rejected and security will be forfeited.

The EESL's determination of a bid's responsiveness is to be based on the contents of the bid itself without
recourse to extrinsic evidence. If a bid is not substantially responsive, it will be rejected by the EESL, and
may not subsequently be made responsive by the bidder by correction of the nonconformity.

4.7. Technical Evaluation

The EESL will carry out a detailed evaluation of the bids previously determined to be substantially
responsive in order to determine whether the technical aspects are in accordance with the requirements
set forth in the bidding documents. In order to reach such a determination, the EESL will examine and
compare the technical aspects of the bids on the basis of the information supplied by the bidders, taking
into account the following factors:

a) Overall completeness and compliance with the technical specifications and drawings; deviations
from the technical specifications as identified in Attachment 5 to the bid; suitability of the facilities
offered in relation to the environmental and climatic conditions prevailing at the site; and quality,
function and operation of any process control concept included in the bid. The bid that does not meet
minimum acceptable standards of completeness, consistency and detail will be rejected for non-
responsiveness.

b) Achievement of specified performance criteria by the facilities as per scope of work

c¢) Type, quantity and long-term availability warranty spare parts and also mandatory and
recommended spare parts and maintenance services

d) Any other relevant factors, if any, listed in the tender document, or that the EESL deems necessary or
prudent to take into consideration.

4.8. Commercial Evaluation

The comparison shall be of the FOR site price of domestically manufactured plant and equipment
including type test charges, if any and mandatory spares, warranty spares plus applicable sales tax &
duties as well duties and taxes paid/payable on components and raw materials incorporated or to be
incorporated in the plant and equipment including mandatory spares/warranty spares plus the cost of
loading, unloading, local transportation, insurance covers, installation and commissioning, civil work
other services required under the contract including service tax and surcharge, if any plus any survey
cost, monitoring and verification cost, distribution cost, scrap disposal cost, annual maintenance cost, any
services as per scope of work, administrative charges and statuary agencies cost including service tax and
surcharge, if any. The EESL’s comparison will also include the costs resulting from application of the
evaluation procedures described in ITB sub-clause 4.9. However, the price of recommended spare parts
or optional spares or services, if asked in the bid, shall not be considered for evaluation of bids.

The EESL’s evaluation of a bid will take into account, in addition to the bid prices indicated in price
schedules in section 4 along with the corrections pursuant to ITB sub-clause 4.3, the following costs and
factors that will be added to each bidder’s bid price in the evaluation using pricing information available
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to the EESL, in the manner and to the extent indicated in ITB sub-clause 4.9 and in the technical
specifications:

a) The cost of all quantifiable deviations and omissions from the contractual and commercial
conditions and the technical specifications as identified in Attachment 5 to the Bid.

b) Compliance with the time schedule called for and evidenced as needed in a milestone schedule
provided in the bid.

c¢) The functional guarantees of the facilities offered as per scope of work.

d) The extra cost of work, services, facilities etc, required to be provided by the EESL of third parties.

4.9. Evaluations of Deviations:

Pursuant to ITB Sub-Clause 4.8, the following evaluation methods will be followed:

a) Technical and Commercial Deviations

The evaluation shall be based on the evaluated cost of fulfilling the contract in compliance with all
commercial, contractual and technical obligations under this bidding document. In arriving at the
evaluated cost, the price for withdrawal of deviations shown in Attachment 5 to the bid will be used if
necessary. If such a price is not given in Attachment-5, the EESL will make its own assessment of the cost
of such a deviation for the purpose of ensuring fair comparison of bids.

b) Time schedule (program of performance)

The plant and equipment covered by this bidding are required to be transported/ shipped and installed,
and the facilities are to be completed within the period as mentioned below.

Completion of all facilities/work: As per year/months in SSC.

The above date will be the effective date specified in the contract agreement. Bidders are required to base
their prices on the time schedule or, where no time schedule is given, on the completion date(s) given
above. No credit will be given for earlier completion.

The master network and the key milestone dates will be discussed with the successful bidder and agreed
upon in pre-award discussion before issuance of Letter of Award. Engineering drawing and data
submission schedule shall also be discussed and finalized before the issuance of Letter of Award.

After the Letter of Award, the contractor shall plan the sequence of work manufacture, supply, installation
to meet the above stated dates of successful completion of facilities and shall ensure all work,
manufacture, shop testing, inspection and shipment of the equipment in accordance with the required
sequence.

¢) Functional Guarantees of the facilities

Bidders shall state the functional guarantees (e.g. performance, efficiency, consumption) of the proposed
facilities in response to the technical specifications. In case a minimum (or a maximum, as the case may
be) level of functional guarantees is specified in the technical specifications for the bids to be considered
responsive, bids offering plant and equipment with such functional guarantees less (or more) than the
minimum (or maximum) specified shall be rejected.

d) Work, services, facilities etc., to be provided by the EESL

Where bids include the undertaking of work or the provision of services or facilities by the EESL in excess
of the provisions allowed for in the bidding documents, the EESL shall assess the costs of such additional
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work, services and/or facilities during the duration of the contract. Such costs shall be added to the bid
price for evaluation.

4.10. Illustrative Method of Evaluation
Any Bidder (INR)
1. Quoted bid price without taxes and duties
(After considering arithmetical errors)
i)  Exworks including Excise duty price including N1
Type test Charges/Lab Test charges + inland transportation
including inland Transit insurance etc. For equipment and spares
ii)  Prices for dismantling and/or installation N2
iii) Prices for additional Warranty, if any N3
iv) Total Price N(N1+N2+N3)
2. Taxes and Duties
i) CST/VAT T1
ii) Service Tax T2
iii) Total T(T1+T2)
3.  Cost Compensation
i)  Technical Cost Compensation TCC
ii) Commercial Cost Compensation CCC
iii) Total TCC+CCC
4. Adjustments for Functional Guarantees X
5. Final Evaluated Bid Price N+T+TCC+CCC+X

4.11. Contacting the Employer

Subject to ITB Clause 20, no Bidder shall contact the Employer on any matter relating to its bid, from the
time of the opening of bids to the time the contract is awarded.

Information relating to the examination, evaluation and comparison of bids and recommendations for the
award of contract shall not be disclosed to bidders or any other persons not officially concerned with
such process until the award to the successful bidder has been announced. Any effort by a Bidder to
influence the Employer in the Employer’s bid evaluation, bid comparison or contract award decisions
may result in rejection of the Bidder’s bid.

E. Award of Contract

5.1. Post qualification

In the absence of pre-qualification, the EESL will determine to its satisfaction whether the bidder selected
as having submitted the lowest evaluated responsive bid/or bidder giving highest return to EESL, as the
case may be, as mentioned in special condition of contract is qualified to satisfactorily perform the
contract in terms of the qualifying requirements stipulated in IFB/NIT and section 3.

The determination will take into account the bidder’s financial, technical and production capabilities, in
particular its contract, work in hand, future commitments and current litigation. It will be based upon an
examination of the documentary evidence of the bidder’s qualifications submitted by the bidder in RfP
forms in section IV to the bid, as well as such other information as the EESL deems necessary and
appropriate.
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Anaffirmative determination will be a prerequisite for award of the contract to the bidder. A negative
determination will result in rejection of the bidder’s bid, in which event the EESL will proceed to the next
lowest evaluated bid/next bid giving highest return to EESL to make a similar determination of that
bidder’s capabilities to perform satisfactorily.

The capabilities of the vendors and subcontractors proposed in section 3, if permitted, to the bid to be
used by the lowest evaluated bidder or bidder giving highest return to EESL as per SCC will also be
evaluated for acceptability. Their participation should be confirmed with a letter of intent between the
parties, as needed. Should a vendor or subcontractor be determined to be unacceptable, the bid will not
be rejected, but the Bidder will be required to substitute an acceptable vendor or subcontractor without
any change to the bid price.

The Employer reserves the right to assess the capacity and capability of the bidder/ his collaborator to
satisfactory execute the contract. Such assessment shall include but not be limited to the evaluation of
adequacy of facilities, services, resources, design / engineering capability and financial capability

5.2. Award criteria

Subject to ITB Clause 5.5, the EESL will award the contract to the successful Bidder whose bid has been
determined to be substantially responsive and to be the lowest evaluated technically acceptable bid or
bid offering highest return to EESL as the case may be as per tender documents and special conditions of
contract, further provided that the Bidder is determined to be qualified to perform the contract
satisfactorily.

Except for the deviations listed in Attachment-5, the bidder would be required to comply with all the
requirements of bidding documents without any extra cost to EESL failing which his bid security will be
forfeited. Further, the EESL may request the bidder to withdraw any or all of the deviations listed in
Attachment - 5 to the winning bid, at the price shown for the deviation in Attachment 5 to the bid. In case
the bidder does not withdraw the deviations proposed by him, if any, at the cost of withdrawal stated in
the bid, his bid will be rejected and bid security forfeited.

The mode of contracting with the Successful Bidder will be as per stipulation
briefly indicated below:
i) First Contract: For supply of plant and equipment.

(ii) Second Contract: For providing all services i.e. inland transportation for delivery at site,
inland transit insurance, unloading, storage, handling at site, installation (including
civil. Structural steel work & allied work, if applicable) insurance covers other than
inland transit insurance, erection,
testing &commissioning, conducting Guarantee tests in respect of all the Goods
supplied under the ‘First Contract’ and all other

(iii) Services as specified in the Contract Documents.

The above Contracts will contain a cross-fall breach clause specifying that breach of one Contract will
constitute breach of the other Contract which will confer a right on the Employer to terminate the
other Contract also at the risk and the cost of the Contractor

5.3. Quantity Variation

The EESL reserves the right to vary the quantity of any of the spares and maintenance equipment upto
+/- 20% and/or delete any items of spares altogether at the time of Award of Contract. Successful bidder,
on whom award is made, is to supply this quantity variation at same price and terms and conditions of
contract.

5.4. Additions / Alterations / Modifications
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EESL reserves the right to make minor additions/alterations/modifications to the quantity of the items to
the extent of +/- 20% in the Letter of Award. The bidder shall supply such quantities also at the same rate
as originally agreed to and incorporated in the Letter of Award. However EESL may increase this quantity,
if required.

5.5. EESL'’s right to accept any bid and to reject any or all bids

The EESL reserves the right to accept or reject any bid, and to annul the bidding process and
reject all bids at any time prior to award of contract, without thereby assigning any reason thereof
and incurring any liability to the affected Bidder or bidders or any obligation to inform the
affected Bidder or bidders of the grounds for the EESL’s action.

5.6. Letter of Intent / Letter of Award

Prior to the expiration of the period of bid validity, the EESL will notify the successful bidder in
writing by issuing Letter of Intent or Letter of Award either through telefax/ scanned e-mail or though
registered/speed post/couriered letter, that its bid has been accepted. The letter of award will
constitute the formation of the contract. In case, bidder does not return the duplicate copy of LOA with
duly signed and acceptance within 10 days, then the LOA will be deemed to be accepted by the successful
bidder, on whom award is made.

The bidder shall return duplicate copy of the Lol/LoA/contract and the other enclosed documents duly
signed as a token of acceptance, within 15 days from the date of receipt of this order. Bidder is to make
two original copies of contract containing Contract agreement at top, and then Letter of award, techno
commercial offer, copy of price bid and copy of all tender documents are to be placed. Three more copies
of the contract to be submitted by the bidder in addition to two original at bidder’s own cost. Total five
copies of contract including two originals copies are to be submitted. This is to be done on instructions of
Contract deptt.

Upon the successful bidder’s furnishing of the performance security pursuant to ITB Clause 5.9, the EESL
will promptly notify each unsuccessful bidder and will discharge its bid security.

5.7. Cancellation

EESL reserves the rights to cancel the order in the part or in full by giving one week advance notice
thereby if-
e The bidder fails to comply with any of the terms of the order.
e The bidder becomes bankrupt or goes in to liquidation.
e The bidder makes general assignment for the benefit of the creditors and any receiver is
appointed for the property owned by the bidder.

5.8. Modifications

This order constitutes an entire agreement between the parties hereto. Any modifications to this Order
shall become binding only upon the same being confirmed in writing duly signed by both the parties.

Signing the Contract Agreement

At the same time as the EESL notifies the successful Bidder that its bid has been accepted, the EESL will
send the bidder the contract agreement provided in the bidding documents, incorporating all agreements
between the parties.

Within twenty-one (21) days of receipt of the contract agreement, the successful bidder shall sign and
date the contract agreement and return it to the EESL. Contract agreement will contain agreement on
stamp paper, bid documents and bidder’s offer etc.

5.9. Performance security
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Within twenty-eight (28) days after receipt of the letter of award, the successful bidder shall furnish the
performance security for ten percent (10%) of the contract price or as specified in tender documents and
in the form provided in the section "Forms and Procedures” of the bidding documents or in another form
acceptable to the EESL.

In case Joint Deed(s) of Undertaking by the Contractor along with his associate(s)/collaborator(s) form
part of the Contract, then, unconditional Bank Guarantee(s) from such associate(s)/collaborator(s) for
amount(s) specified in Bid

Failure of the successful Bidder to comply with the requirements of ITB Clause 5.7 or Clause 5.8 shall
constitute sufficient grounds for the annulment of the award and forfeiture of the bid security, in which
event the EESL may make the award to the next lowest evaluated bidder or call for new bids.

5.10. Corrupt or Fraudulent practices:

The EESL requires that bidders observe the highest standard of ethics during the procurement and

execution of such contracts. In pursuance of this policy, the EESL: defines, for the purposes of this

provision, the terms set forth below as follows:

a.i) "corrupt practice” means the offering, giving, receiving or soliciting of anything of value to influence
the action of a public official in the procurement process or in contract execution; and

ii) "fraudulent practice” means a misrepresentation of facts in order to influence a procurement
process or the execution of a contract to the detriment of the EESL, and includes collusive practice
among bidders (prior to or after bid submission) designed to establish bid prices at artificial non-
competitive levels and to deprive the EESL of the benefits of free and open competition;

b) will reject a proposal for award if it determines that the bidder recommended for award has engaged
in corrupt or fraudulent practices in competing for the contract in question;

c¢) will declare a firm ineligible, either indefinitely or for a stated period of time, to be awarded a
contract if it at any time determines that the firm has engaged in corrupt or fraudulent practices in
competing for, orin executing, a contract of the EESL.

5.11Ineligibility for Future Tenders

Notwithstanding the provisions specified in ITB sub clause 2.4 and ITB sub clause 5.7 and 5.8, if a bidder
after having been issued and letter of award, either does not sign the contract agreement pursuant to ITB
clause 5.7 or does not submit an acceptable performance security pursuant to ITB clause 5.9, such bidder
may be considered ineligible for participating in future tenders of EESL for a period as may be decided by
the EESL.

Successful bidder is to submit interchangeability certificate for its product supplied for replacement
during warranty and maintenance period and even when it is purchased from open market. In case
due to change in technology, the supplied product is not available during warranty/ maintenance
period than the improved version of product can be used in warranty/ maintenance period with
same or improved technical parameters or the combination thereof after written communication of
Engineer in Charge at same cost& terms and conditions. Successful Bidder, on whom letter of award
has been placed, has also to confirm that the prices of improved version of product is not lesser than
the original product or its parts in comparison.

Note: Special Terms and Conditions will prevail upon the instruction to Bidders.
6.0 Liquidated Damages

In case of any delay in the execution of the order beyond the stipulated time schedule including any
extension permitted in writing, EESL reserves the right to recover from the bidder a sum equivalent to
0.5% of the value of the delayed equipment installation/unexecuted portion of work for each week of
delay and part thereof subject to a maximum of 5% of the total value of the contract.
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Alternatively, EESL reserves the right to purchase and distribute equipment/ material from elsewhere at
the sole risk at the cost of successful bidder/contractor and recover all such extra cost incurred by EESL
in procuring the material from resources available including EMD/Bid Security/encashment of Bank
Guarantee or any other sources etc. Further, if any extra cost is incurred by EESL due to delay in work
completion by the party beyond the completion time as per P.0./L.0.A., the same shall also be recovered
from party’s invoice/EMD /BGs etc.

Alternatively, EESL may cancel the order completely or partly without prejudice to his right under the
alternatives mentioned above.

7.0 Governing Law

The Contract shall be governed by and interpreted in accordance with laws in force in India. The Courts of
Delhi shall have exclusive jurisdiction in all matters arising under the Contract.

8.0 Tax and Duties

8.1 Except as otherwise specifically provided in the Contract, the Implementing Partner shall bear and
pay all taxes, duties, levies and charges assessed on the Implementing Partner, its Sub Implementing
Partners or their employees by all municipal, state or national government authorities in connection
with the Facilities in and outside of the country where the Site is located.

8.2 Notwithstanding above Sub-Clause 8.1 above, the EESL shall bear and promptly reimburse all
customs and import duties, if imposed in future, on the Plant and Equipment including Type Test and
mandatory spares supplied from abroad and specified in Price Schedule (and on spare parts to be
supplied from abroad and specified in Schedule, when awarded) and that are to be incorporated into
the Facilities, by the law of the country where the Site is located. However, if the plant and
equipment are shipped in Shipper’s containers, then the custom duty levied on the cost of
empty containers shall be borne and paid/ reimbursed by the Implementing Partner. The EESL
shall also bear and pay/ reimburse to the Implementing Partner/Assignee of Foreign Implementing
Partner (if applicable) Sales Tax (but not the surcharge in lieu of Sales Tax), Local Tax including
Entry Tax / Octroi (if applicable) in respect of direct transactions between the EESL and the
Implementing Partner, if imposed on the Plant and Equipment including Type Test and Mandatory
Spares manufactured within the EESL’s country and specified in Price (and also on locally supplied
spares quoted when awarded) to be incorporated in the Facilities, by the law of country where the
site is located. For this purpose, the Ex-works price if quoted in foreign currency and so incorporated
in the contract, shall be converted to Indian Rupees as per the TT buying exchange rates established
by State Bank of India prevailing on the actual date of Ex-works (India) dispatch.

All taxes, duties and levies on works contract, if any, shall be to the Implementing Partner’s account and
no separate claim in this regard will be entertained by the EESL.

8.3 If any tax exemptions, reductions, allowances or privileges is available to the Implementing Partner
in the country where the Site is located, the EESL shall use its best endeavors to enable the
Implementing Partner to benefit from any such tax savings to the maximum allowable extent.

8.4 For the purpose of the Contract, it is agreed that the Contract Price specified in Contract Price and
Terms of Payment of the Contract Agreement is based on the taxes, duties, levies and charges
prevailing at the date seven (7) days prior to the last date of bid submission in the country where the
Site is located (hereinafter called “Tax” in this Sub-Clause 8.4). If any rates of Tax are increased or
de-creased, a new Tax is introduced, an existing Tax is abolished, or any change in interpretation or
application of any Tax occurs in the course of the performance of Contract, which was or will be
assessed on the Implementing Partner in connection with performance of the Contract, an equitable
adjustment of the Contract Price shall be made to fully take into account any such change by addition
to the Contract Price or deduction there-from. However, these adjustments would be restricted to
direct transactions between the EESL and the Contractor/assignee of Foreign Implementing Partner
(if applicable). These adjustments shall not be applicable on procurement of raw materials,
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intermediary components etc. by the Implementing Partner/assignee and also not applicable on the
bought out items dispatched directly from sub-vendor’s works to site.

9.0 Completion Time Guarantee:

If the Successful bidder, on whom award is made/Implementing Partner/Consultant fails to attain
Completion of the Facilities or any part thereof within the Time for Completion or any extension thereof
under ITB Clause 2.23, the Successful bidder, on whom award is made/Implementing Partner/Consultant
shall pay to the EESL liquidated damages in the amount computed at the rates specified in the SCC. The
aggregate amount of such liquidated damages shall in no event exceed the amount specified as
“Maximum” in the SCC. Once the “Maximum” is reached, the EESL may consider termination of the
Contract.

Such payment shall completely satisfy the Successful bidder, on whom award is made/Implementing
Partner/Consultant obligation to attain Completion of the Facilities or the relevant part thereof within
the Time for Completion or any extension thereof under ITB Clause 2.23. The Implementing Partner
shall have no further liability whatsoever to the EESL in respect thereof.

However, the payment of liquidated damages shall not in any way relieve the Successful bidder, on whom
award is made/Implementing Partner/Consultant from any of its obligations to complete the Facilities or
from any other obligations and liabilities of the Implementing Partner under the Contract.

10.0 Defect Liability

10.1 The Successful bidder, on whom award is made/Implementing Partner/Consultant warrants that the
Facilities or any part thereof shall be free from defects in the design, engineering, materials and
workmanship of the Plant and Equipment supplied and of the work executed, wherever applicable.

10.2 The Defect Liability Period shall be eighteen (18) months from the date of Completion of the
Facilities (or any part thereof) or twelve (12) months from the date of Operational Acceptance of the
Facilities (or any part thereof), whichever first occurs, unless specified otherwise in the SCC.

If during the Defect Liability Period any defect should be found in the design, engineering, materials and
workmanship of the Plant and Equipment supplied or of the work executed by the Implementing
Partner, the Implementing Partner shall promptly, in consultation and agreement with the EESL
regarding appropriate remedying of the defects, and at its cost, repair, replace or otherwise make good
(as the Implementing Partner shall, at its discretion, determine) such defect as well as any damage to the
Facilities caused by such defect. The Implementing Partner shall not be responsible for the repair,
replacement or making good of any defector of any damage to the Facilities arising out of or resulting
from any of the following causes:

e improper operation or maintenance of the Facilities by the EESL
e operation of the Facilities outside specifications provided in the Contract.
e Normal wear and tear.

10.3 The EESL shall give the Successful bidder, on whom award is made/Implementing Partner a notice
stating the nature of any such defect together with all available evidence thereof, promptly following
the discovery thereof. The EESL shall afford all reasonable opportunity for the Implementing Partner
to inspect any such defect.

10.4 The EESL shall afford the Implementing Partner all necessary access to the Facilities and the Site to
enable the Implementing Partner to perform its obligations.
The Implementing Partner may, with the consent of the EESL, remove from the Site any Plant and
Equipment or any part of the Facilities that are defective if the nature of the defect, and/or any
damage to the Facilities caused by the defect, is such that repairs cannot be expeditiously carried out
at the Site.
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10.5 If the repair, replacement or making good is of such a character that it may affect the efficiency of the
Facilities or any part thereof, the EESL may give to the Implementing Partner a notice requiring that
tests of the defective part of the Facilities shall be made by the Implementing Partner immediately
upon completion of such remedial work, whereupon the Implementing Partner shall carry out such
tests.

If such part fails the tests, the Implementing Partner shall carry out further repair, replacement or making
good (as the case may be) until that part of the Facilities passes such tests. The tests in character shall in
any case be not less than what has already been agreed by the EESL and the Implementing Partner for the
original equipment/part of the Facilities.

10.6 If the Implementing Partner fails to commence the work necessary to remedy such defect or any
damage to the Facilities caused by such defect within a reasonable time (which shall in no event be
considered to be less than fifteen (15) days), the EESL may, following notice to the Implementing
Partner, proceed to do such work, and the reasonable costs incurred by the EESL in connection
therewith shall be paid to the EESL by the Implementing Partner or may be deducted by the EESL
from any monies due to the Implementing Partner or claimed under the Performance Security.

10.7 If the Facilities or any part thereof cannot be used by reason of such defect and/or making good of
such defect, the Defect Liability Period of the Facilities or such part, as the case may be, shall be
extended by a period equal to the period during which the Facilities or such part cannot be used by
the EESL because of any of the aforesaid reasons.Upon correction of the defects in the Facilities or
any part thereof by repair/ replacement, such repair/replacement shall have the Defect Liability
Period extended by a period of twelve (12) month from the time such replacement/ repair of the
Facilities or any part therof.

10.8 In addition, the Implementing Partner shall also provide an extended warranty for any such
component of the Facilities and during the period of time as may be specified in the SCC. Such
obligation shall be in addition to the defect liability specified under ITB Clause 10.2 or as specified in
SCC.

11.0 Functional Guarantees

11.1 The Implementing Partner guarantees that during the Guarantee Test, the Facilities and all parts
thereof shall attain the Functional Guarantees as specified in the Contract Agreement, subject to and
upon the conditions therein specified.

11.2 If, for reasons attributable to the Implementing Partner, the guaranteed level of the Functional
Guarantees specified in the Contract Agreement are not met either in whole or in part, the
Implementing Partner shall, within a mutually agreed time, at its cost and expense make such
changes, modifications and/or additions to the Plant or any part thereof as may be necessary to meet
such Guarantees. The Implementing Partner shall notify the EESL upon completion of the necessary
changes, modifications and/or additions, and shall seek the EESL's consent to repeat the Guarantee
Test. If the specified Functional Guarantees are not established even during the repeat of the
Guarantee Test, the EESL may at its option, either

e Reject the Equipment and recover the payments already made, or

e Terminate the Contract and recover the payments already made, or

e Accept the equipment after levy of liquidated damages in accordance with the provisions
specified in the Contract Agreement.

12.0 Inspections and Tests

12.1. Inspection of Goods: The Employer or its representative shall have the right to inspect and/or to
test the Goods to confirm their conformity to the Contract specifications at no extra cost to the
Employer. (SCC and the Technical Specifications shall specify what inspections and tests the
Employer requires and where they are to be conducted). The Employer shall notify the
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Contractor in writing in a timely manner of the identity of any representatives retained for
these purposes.

12.2  The inspections and tests may be conducted on the premises of the Contractor or its
subcontractor(s), at point of delivery and/or at the Goods final destination. If
conducted on the premises of the Contractor or its subcontractor(s), all reasonable
Works and assistance, including access to drawings and production data shall be furnished to
the inspectors at no cost to the Employer.

12.3 Should any inspected or tested Goods fail to conform to the specifications, the Employer may
reject and the Contractor shall either replace the rejected Goods or make alterations
necessary to meet specification requirements free of cost to the Employer.

12.4  The Employer's right to inspect, test and, where necessary, reject the Goods after the arrival at
Site shall in no way be limited or waived by reason of the Goods having previously been
inspected, tested and passed by the Employer or its Representative prior to the Goods shipment.

12.5 Nothing in GCC Clause 6 shall in any way release the Contractor from any warranty or other
obligations under this Contract.

12.5 Manuals and Drawings

12.6  Before the Goods and Services are taken over by the Employer, the Contractor shall supply
operation and maintenance manuals together with drawings of the goods and equipment. These
shall be in such detail as will enable the Employer to operate, maintain, adjust and repair all parts
of the equipment as stated in the specifications.

12.7  The manuals and drawings shall be in the English ruling language and in such form and
numbers as stated in the contract.

12.8  Unless and otherwise agreed, the goods and equipment shall not be considered to be
completed for the purpose of taking over until such manuals and drawings have been
supplied to the Employer.

12.9 It shall be the obligation of the Contractor to train and familiarize the designated person by
the Employer in regard to the operation manual and drawings.

13.0 Insurance

The Goods supplied under the Contract shall be fully insured in Indian Rupees against loss or damage
incidental to manufacture or acquisition, transportation, storage and delivery. For delivery of goods
at site, the insurance shall be obtained by the Contractor, for an amount not less than the Contract Price
of the goods from “warehouse to warehouse” (final destinations) on “All Risks” basis including War risks
and strikes.

14.0 Transportation, Demurrage Wharfage, Etc.

Contractor is required under the Contract to transport the Goods to place of destination defined as
Site. Transport to such place of destination in India including insurance, as shall be specified in the
Contract, shall be arranged by the Contractor, and the related cost shall be included in the Contract Price.
Successful bidder, on whom letter of award is placed, is to ensure all safety guidelines, rules and
regulations, labour laws etc. Successful bidder indemnify EESL for any accident, injury met by its
labour, employee or any other person working for him. Any compensation sought by its labour,
employee or any other person working for him shall be paid by successful bidder as per
settlement solely. EESL has no role to play in this matter

15.0 Warranty

15.1 The Contractor warrants that the Goods supplied under this Contract are new, unused, of the
most recent or current models and that they incorporate all recent improvements in design
and materials unless provided otherwise in the Contract. The Contractor further warrants that
all Goods supplied under this Contract shall have no defect arising from design, materials or
workmanship (except when the design and/or material is required by the Employer's
Specifications) or from any act or omission of the Contractor, that may develop under normal
use of the supplied Goods in the conditions prevailing in the country of final destination.

15.2  This warranty of all the Works shall remain valid for 2 year after the Commissioning. The
Contractor shall, in addition, comply with the performance
and/or guarantees specified under the Contract. If for reasons attributable to
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15.3

15.4

the Contractor, these guarantees are not attained in whole or in part, the
Contractor shall:

make such changes, modifications, and/or additions to the Goods or any part thereof as may
be necessary in order to attain the contractual guarantees specified in the Contract at its own
cost and expense and to carry out further performance tests in accordance with SCC Clause 2;
OR

pay liquidated damages to the Employer with respect to the failure to meet the contractual

guarantees.

15.5.

15.6

15.7

16.0.

16.1

16.2

16.3

16.4

16.5

The Employer shall notify the Contractor in writing of any claims arising under this warranty.

Upon receipt of such notice, the Contractor shall, within the period of 15 days and with all
reasonable speed, repair or replace the defective Goods or parts thereof, free of cost at the
ultimate destination. The Contractor shall take over the replaced parts/goods at the time of
their replacement. No claim whatsoever shall lie on the Employer for the replaced parts/goods
thereafter. In the event of any correction of defects or replacement of defective material
during the Warranty period, the Warranty for the corrected or replaced material shall be
extended to a further period.

If the Contractor, having been notified, fails to remedy the defect(s) within 15 days, the
Employer may proceed to take such remedial action as may be necessary, at the
Contractor's risk and expense and without prejudice to any other rights which the Employer
may have against the Contractor under the Contract. The performance guarantee and
liquidated damaged be entitled to be recovered without prejudice to other rights of the
Employer.

Termination for Default

The Employer may, without prejudice to any other remedy for breach of contract, by
written notice of default sent to the Contractor, terminate the Contract in whole or part:

if the Contractor fails to deliver any or all of the Goods and complete the Work within the
period(s) specified in the Contractor within any extension thereof granted by the Employer
pursuant to GCC Clause 20; or

if the Contractor fails to perform any other obligation(s)/duties under the Contract.

If the Contractor, in the judgment of the Employer has engaged in corrupt or fraudulent practices
in competing for or in executing the Contract.

In the event the Employer terminates the Contract in whole or in part, pursuant to GCC Clause
22.1, the Employer may procure, upon such terms and in such manner as it deems appropriate,
Goods or Services similar to those undelivered, and the Contractor shall be liable to the
Employer for any excess costs for such similar Goods or Services. However, the Contractor
shall continue theperformance of the Contract to the extent not terminated.

17.0. Settlement of Disputes

17.1 Adjudicator

17.1.1

17.1.2

If any dispute of any kind whatsoever shall arise between the EESL and the Implementing
Partner in connection with or arising out of the Contract, including without prejudice to the
generality of the foregoing, any question regarding its existence, validity or termination, or the
execution of the Facilities—whether during the progress of the Facilities or after their
completion and whether before or after the termination, abandonment or breach of the
Contract—the parties shall seek to resolve any such dispute or difference by mutual consultation.
If the parties fail to resolve such a dispute or difference by mutual consultation, then the dispute
shall be referred in writing by either party to the Adjudicator, with a copy to the other party.

The Adjudicator shall give its decision in writing to both parties within twenty-eight (28) days of
a dispute being referred to it. If the Adjudicator has done so, and no notice of intention to
commence arbitration has been given by either the EESL or the Implementing Partner within
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17.1.3

17.2

17.2.1

17.2.2

17.2.3

17.2.4

17.2.5

17.2.6

17.2.7

17.2.8

17.2.9

17.3

fifty-six (56) days of such reference, the decision shall become final and binding upon the EESL
and the Implementing Partner. Any decision that has become final and binding shall be
implemented by the parties forthwith.

Should the Adjudicator resign or die, or should the EESL and the Implementing Partner agree
that the Adjudicator is not fulfilling its functions in accordance with the provisions of the
Contract; another retired Judge of High Court/Supreme Court of India shall be jointly appointed
by the EESL and the Implementing Partner as adjudicator under the Contract. Failing agreement
between the two within twenty eight (28) days, the new retired judge of High
Court/Supreme Court of India shall be appointed as the Adjudicator under the Contract at the
request of either party by the Appointing Authority specified in the SCC. The adjudicator shall be
paid fee plus reasonable expenditures incurred in the execution of its duties as adjudicator under
the contract. This cost shall be divided equally between the EESL and the Implementing Partner.

Arbitration

If either the EESL or the Implementing Partner is dissatisfied with the Adjudicator’s decision, or if
the Adjudicator fails to give a decision within twenty-eight (28) days of a dispute being referred
to it, then either the EESL or the Implementing Partner may, within fifty-six (56) days of such
reference, give notice to the other party, with a copy for information to the Adjudicator, of its
intention to com- mence arbitration, as hereinafter provided, as to the matter in dispute, and no
arbitration in respect of this matter may be commenced unless such notice is given.

Any dispute in respect of which a notice of intention to commence arbitration has been given, in
accordance with Sub-Clause 17.2.1, shall be finally settled by arbitration. Arbitration may be
commenced prior to or after completion of the Facilities.

Any dispute submitted by a party to arbitration shall be heard by an arbitration panel composed
of three arbitrators, in accordance with the provisions set forth below.

The EESL and the Implementing Partner shall each appoint one arbitrator, and these two
arbitrators shall jointly appoint a third arbitrator, who shall chair the arbitration panel. If the two
arbitrators do not succeed in appointing a third arbitrator within twenty-eight (28) days after
the latter of the two arbitrators has been appointed, the third arbitrator shall, at the request of
either party, be appointed by the Appointing Authority for arbitrator designated in the SCC.

If one party fails to appoint its arbitrator within forty-two (42) days after the other party has
named its arbitrator, the party which has named an arbitrator may request the Appointing
Authority to appoint the second arbitrator.

If for any reason an arbitrator is unable to perform its function, the mandate of the Arbitrator
shall terminate in accordance with the provisions of applicable laws as mentioned in ITB Clause 7
(Governing Law) and a substitute shall be appointed in the same manner as the original
arbitrator.

Arbitration proceedings shall be conducted (i) in accordance with the rules of procedure
designated in the SCC, (ii) in the place designated in the SCC, and (iii) in the language in which
this Con-tract has been executed.

The decision of a majority of the arbitrators (or of the third arbitrator chairing the arbitration, if
there is no such majority) shall be final and binding and shall be enforceable in any court of
competent jurisdiction as decree of the court. The parties thereby waive any objections to or
claims of immunity from such enforcement.

The arbitrator(s) shall give reasoned award.

Notwithstanding any reference to the Adjudicator or arbitration herein,
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e the partiesshall continue to perform their respective obligations under the Contract
unless they otherwise agree

e the EESL shall pay the Implementing Partner any monies due to the Implementing
Partner.

18.0 MSME Bidder

Are you registered as MICRO, SMALL or MEDIUM Enterprise under MSMED Act 2006?

If YES,

A) Please indicate relevant category with copy

of documentary proof issued by the concerned authorities:

B) Does your firm fall under MSE’s owned by SC/ST
Entrepreneurs. If so, enclose a copy of documentary evidence:

IN ADDITION TO ABOVE FOLLOWING WILL ALSO BE APPLICABLE FOR CONSULTANCY/PROJECT
MANAGEMENT CONTRACT SERVICES.

19.0 THIRD-PARTY CONSULTANCY SERVICES

The Employer (EESL) is obliged, at its own expense, to make the necessary provision for the performance
of those services by third parties commissioned by it, as described in Special Conditions of Contract

20.0 SCOPE OF SERVICES

20.1
20.2

20.3

20.1
20.1.1

20.1.2

20.2
20.2.1

The Consultant shall deliver the Services in full and on time.

The Services to be performed by the Consultant encompass all the part services described and
explained in Special Conditions of Contract, Terms of Reference plus Tender Documents and The
Consultant's bid. Furthermore, the Consultant must deliver all the standard and special services
as defined intender RfP.

The Consultant shall work together with third parties wherever commissioned by the Employer.
The Employer is not responsible for these third parties or their performance, when the work is
assigned to consultant to co-ordinate with them. In addition, the Consultant must
comprehensively coordinate their services with its own services, as far as possible.

STANDARD AND SPECIAL SERVICES

In addition to the Services specified explicitly in the Contract, the Consultant shall also perform
all other services, if necessary, that are not listed under the contractual services, but are
customarily required in order to properly discharge the contractual obligations ("standard
services"). The standard services shall be fully compensated through the Agreed Remuneration
in the contract.

"Special Services" are services that are not included under the contractual or standard services,
but must necessarily be delivered by the Consultant in order to properly perform its duties under
the Contract, because the external circumstances of service delivery have changed unexpectedly,
or because the Employer has suspended the Services Force Majeure or because the Employer,
with the prior consent of EESL, requires services that were not included in the invitation to
tender but are necessary.

No extra cost is payable to fulfill the standard and / or special services.

DUE DILIGENCE

Except where otherwise stipulated in this Contract, or otherwise legally stipulated within the
country or within another legal system (including the legal system in the Consultant's
jurisdiction) by provisions that impose higher demands than this Contract, when performing its
obligations under this Contract the Consultant shall exercise due diligence and provide the
Services in compliance with professional practice and to the recognized quality standards, in
accordance with current scientific and generally accepted engineering standards. The Consultant
must document its work, the progress of the Project and the decisions it takes in an appropriate
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20.3
203.1

20.4
204.1

20.4.2

20.4.3

20.4.4

20.4.5

20.4.6

20.5

20.5.1

20.5.2

form that is acceptable to the Employer, bearing in mind the requirements of tender/RfP/Letter
of Award.

REPORTING
The Consultant shall inform the Employer promptly of all extraordinary circumstances that arise
during the performance of the services and of all matters requiring EESL approval. The consultant
is to make reports as defined in scope of work and submit the same as per timelines defined in
the contract.

STAFFING

The Consultant shall employ the staff specified in bid [Staffing Schedule] to implement
performance of the Services. The list of designated key staff and any changes to it shall require
the prior written approval of the Employer.

The Employer may require the Consultant to terminate the contract of, or replace, any staff
member who fails to meet the requirements as per contract. Any such demand must be
submitted in writing to the Consultant stating the reasons for it.

If staff employed by the Consultant need to be replaced, the Consultant shall ensure that the staff
member in question is replaced promptly by an individual who possesses at least equivalent
qualifications.

If any one of the Consultant's staff falls ill for more than one month and this jeopardizes the
performance of this Contract by the Consultant, the Consultant shall replace this staff member
with another staff member who possesses at least equivalent qualifications.

Staff shall only be replaced after prior approval by the Employer, such approval not to be
unreasonably withheld. The exchange, replacement, or planned dispensation of replacement (as
exception to existing rules) of key staff specified by name shall require the prior approval of
EESL.

If the Consultant must terminate the contract of, or replace, any staff during the Contract period,
the costs thus accrued shall be borne by the Consultant, except where staff are removed or
replaced at the Employer's request. In this case, the Employer shall meet the costs of replacing
the staff member, unless the staff member in question does not meet the requirements.

CONTACT PERSON OF THE CONSULTANT

The Consultant shall appoint for the exercise ofall rights and obligations arising from this
Contract a natural person as its contact person for the Employer under this Contract.

The Consultant shall specify and provide respective contact data to the Employer - for an
individual at the Consultant's place of business who can be reached at any time in cases of
emergency or crisis as well as a deputy of the Consultant. The Consultant shall notify the
Employer without delay of any change of elected person or their contact data.

21.0 INDEPENDENCE OF THE CONSULTANT

211

The Consultant undertakes that neither the Consultant nor any enterprise associated with the
Consultant shall bid for the Project as manufacturer, supplier, or building contractor. This
prohibition also applies to any bidding for any further consulting services, insofar as such
consulting services might lead to a restriction of competition or a conflict of interests. Any
violation of this stipulation may lead to the immediate cancellation of this Contract and require
the reimbursement of any and all costs incurred by the Employer up to the time of such violation
as well as compensation for any and all losses and damages incurred by the Employer as a result
of such cancellation.

22.0 COMMENCEMENT AND COMPLETION

22.1.1 The Consultant shall begin performing the Services on the prescribed date on which execution of

the Contract shall take place, but not earlier than and without undue delay after the Contract has
come into force. The Consultant shall deliver the Services in accordance with the time schedule in
the bid [Time Schedule for the Performance of the Services defined in SCC], and shall complete
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the Services within the Completion Period, subject to any further extensions to this Contract
accorded by employer.

22.1.2 In relation to optional services (if any), the Consultant shall commence delivery of the optional
services not earlier than upon receipt of notification from the Employer,

22.1.3 Any change to the time schedule [Time Schedule for the Performance of the Services] due to a
reasonable request by either party shall be mutually agreed upon in writing.

23.0 FORCE MAJEURE

In addition to Force Majeure defined in clause 2.26, following will also be applicable for consultancy
work.

23.1 In the event of Force Majeure, the contractual obligations, as far as affected by such event, shall be
suspended for as long as performance remains impossible due to the Force Majeure, provided that
one party to the Contract receives notification of the Force Majeure event from the other party
within two weeks after its occurrence and both the parties agree for that to be a force majeure. Any
and all liability of the Consultant for damages arising due to its absence caused by the Force Majeure
is excluded.

23.2 In the event of Force Majeure, the Consultant shall be entitled to an extension of the Contract equal
to the delay caused by such Force Majeure. If the performance of the Services is rendered
permanently impossible by the Force Majeure, both parties to this Contract shall be entitled to
terminate the Contract on mutual agreement basis only.

23.3 In case of suspension or termination of the Contract due to Force Majeure, the Services performed up
to the time of the Force Majeure and all necessary expenditure (which is evidenced) of the
Consultant arising from the discontinuing of the Services shall be invoiced on the basis of contractual
prices subject to employer agreement with the work. Neither party shall make any further claims.

24.0 SUSPENSIONS OR TERMINATION

24.1 The Employer may fully or partially suspend the Services or terminate this Contract after serving
written notice of at least 30 days. In this event, the Consultant must immediately take all measures
necessary to ensure that the Services are discontinued and the expenditure minimized. The
Consultant shall hand over all reports, drafts and documents to be drawn up by the date in question
to the Employer. In case of termination Force majeure shall apply mutatis mutandis.

24.21f the Consultant fails to meet its contractual obligations without sufficient reason; in
accordance with the Contract; or on time, the Employer may serve a notice upon the Consultant and
request it to duly perform its Services. If the Consultant fails to remedy the performance deficit
within a period of 21 days of having been called upon to do so by the Employer, the Employer shall
be entitled, after this period has elapsed, to terminate the Contract by written notice.

24.3 If the termination of the Contract is due to a default on the part of the Consultant, the Consultant
shall be entitled to demand the Agreed Remuneration for the Services performed until the date of
termination but not yet remunerated. The Employer shall be entitled to demand compensation for
the direct damages caused by the default.

25.0 REMUNERATION OF THE CONSULTANT

The Consultant shall receive the remuneration agreed in the Special Conditions and bid price schedule for
performing the Services owed under this Contract, subject to the conditions listed therein and the
conditions below.

26.0 TERMS OF PAYMENT

Except where otherwise agreed in the Special Conditions, the Employer shall pay the Consultant's
remuneration as follows:
(a) Advance payment, due within 30 days of award of Contract upon presentation of an
invoice against equivalent advance bank guarantee, if mentioned in SCC.
(b) Payments based on deliverables as per tender/SCC or as agreed upon in
amendments.
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(c) The final payment shall be made after the Services have been performed in full and
confirmation had been provided by the Employer to that Consultant.

27.0 METHOD OF PAYMENT

Payment shall be made according to the conditions set out in the Special Conditions or as agreed upon.

28.0 INSURANCE AGAINST LIABILITY AND DAMAGES

The Consultant is advised to take out insurance for the period of the Contract, on the terms specified in
the Special Conditions, including, but not limited to, the following:
a) Professional liability insurance;
b) Personal liability insurance;
c¢) Equipmentinsurance covering loss of or physical damage to all equipment acquired,
used, provided or paid for by the Employer within the context of this Contract; and
d) Motor vehicle third party liability insurance and motor vehicle comprehensive
insurance for the vehicles acquired in connection with this Contract.

EESL will not be responsible in case any accident/ mis-happenings with consultant employee or contract
person and for any equipment damage or theft occurs and in no case EESL shall pay for it.

In case of any contradiction in ITB and SCC, then SCC will prevail.

LIST OF ACRONYMS

EMD: Earnest Money Deposit

Eol: Expression of Interest

SCC: Special Conditions of Contract
INR: Indian Rupees

IST:  Indian Standard Time

LED: Light Emitting Diodes

Lol: Letter of Intent

LoA:  Letter of Acceptance

MoU: Memorandum of Understanding
MoP:  Ministry of Power

RECL: Rural Electrification Corporation Ltd
EESL: Energy Efficiency Services Ltd
O&M: Operation & Maintenance

RfP:  Request for Proposal

R&M: Repair & Maintenance

SD: Security Deposit

CPG:  Contract Performance Guarantee
FTL:  Fluorescent Tube Light

SVL:  Sodium Vapor Lamp

PMA: Project Management Agency

E
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SECTION III

GENERAL CONDITIONS OF CONTRACT (GCC)
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A. Contract and Interpretation
1. Definitions
1.1 The following words and expressions shall have the meanings hereby assigned to them:

“Contract” means the Contract Agreement entered into between the EESL and the
Implementing Partner, together with the Contract Documents referred to therein; they shall
constitute the Contract, and the term “the Contract” shall in all such documents be construed
accordingly.

“Contract Documents” means the documents listed in Article. 1.1 (Contract Documents) of the
Form of Contract Agreement (including any amendments thereto).

“GCC” means the General Conditions of Contract hereof.
“SCC” means the Special Conditions of Contract.

“Day” means calendar day of the Gregorian calendar.
“Month” means calendar month of the Gregorian calendar.

“Employer” means EESL, New Delhi/Noida and includes the legal successors or permitted
assigns of the EESL.

“Project Manager” means the person appointed by the EESL in the manner provided in GCC
Sub-Clause 17.1 (Project Manager) hereof and named as such in the SCC to perform the duties
delegated by the EESL.

“Contractor or Implementing Partner” means the person(s) whose bid to perform the
Contract has been accepted by the EESL and is named as such in the Con- tract Agreement, and
includes the legal successors or permitted assigns of the Implementing Partner.

“Contractor or Implementing Partner’s Representative” means any person nominated by the
Implementing Partner and approved by the EESL in the manner provided in GCC Sub- Clause 17.2
(Implementing Partner’s Representative and Construction Manager) hereof to perform the
duties delegated by the Implementing Partner.

“Sub Contractor or Sub Implementing Partner,” including vendors, means any person to whom

execution of any part of the Facilities, including preparation of any design or supply of any
Plant and Equipment, is sub-contracted directly or indirectly by the Implementing Partner,
and includes its legal successors or permitted assigns.

“Adjudicator” means the person or persons named as such in the SCC to make a decision on
or to settle any dispute or difference between the EESL and the Implementing Partner referred

to him or her by the parties pursuant to GCC Sub-Clause 6.1 (Adjudicator) hereof.
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“Contract Price” means the sum specified in Article 2.1 (Contract Price) of the Contract
Agreement, subject to such additions and adjustments thereto or deductions there from, as
may be made pursuant to the Con-tract.

“Facilities” means the Plant and Equipment to be supplied and installed, as well as all the
Installation Services to be carried out by the Implementing Partner under the Contract.

“Plant and Equipment” means permanent plant, equipment, machinery, apparatus, articles and
things of all kinds to be provided and incorporated in the Facilities by the Implementing
Partner under the Contract (including the spare parts to be supplied by the Implementing
Partner under GCC Sub-Clause 7.3 here-of), but does not include Implementing Partner’s
Equipment.

“Installation Services” means all those services ancillary to the supply of the Plant and
Equipment for the Facilities, to be provided by the Implementing Partner under the Contract;
e.g, transportation and provision of marine or other similar insurance, inspection, expediting,
Site preparation works (including the provision and use of Implementing Partner’s Equipment
and the supply of all construction materials required), installation, testing, pre-commissioning,
commissioning, operations, maintenance, the provision of operations and maintenance
manuals, training of EESL's Personnel etc.

“Contractor or Implementing Partner’s Equipment” means all plant, facilities, equipment,
machinery, tools, apparatus, appliances or things of every kind required in or for installation,
completion and maintenance of Facilities that are to be provided by the Implementing Partner,
but does not include Plant and Equipment, or other things intended to form or forming part of
the Facilities.

“Site” means the land and other places upon which the Facilities are to be installed, and such
other land or places as may be specified in the Contract as forming part of the Site.

“Effective Date” means the date from which the Time for Completion shall be determined as
stated in Article 3 (Effective Date for Determining Time for Completion) of the Form of
Contract Agreement.

“Time for Completion” means the time within which Completion of the Facilities as a whole (or
of a part of the Facilities where a separate Time for Completion of such part has been
prescribed) is to be attained in accordance with the stipulations in the SCC and the relevant
provisions of the Contract.

“Completion” means that the Facilities (or a specific part thereof where specific parts are
specified in the SCC) have been completed operationally and structurally and put in a tight and
clean condition, and that all work in respect of Pre-commissioning of the Facilities or such
specific part thereof has been completed; and Commissioning has been attained as per
Technical Specifications.
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“Pre-commissioning” means the testing, checking and other requirement specified in the
Technical Specifications that are to be carried out by the Implementing Partner in preparation
for Commissioning as provided in GCC Clause 24 (Completion) hereof.

Commissioning” means trial/initial operation of the Facilities or any part thereof by the
Implementing Partner, which operation is to be carried out by the Con tractor as provided in
GCC Sub-Clause 25.1 (Commissioning) hereof, for the purpose of carrying out Guarantee
Test(s).

“Guarantee Test(s)” means the test(s) specified in the Technical Specifications to be carried
out to ascertain whether the Facilities or a specified part thereof is able to attain the
Functional Guarantees specified in the Technical Specifications in accordance with the
provisions of GCC Sub Clause 25.2 (Guarantee Test) hereof.

Operational Acceptance” means the acceptance by the EESL of the Facilities (or any part of the
Facilities where the Contract provides for acceptance of the Facilities in parts), which certifies
the Implementing Partner’s fulfilment of the Contract in respect of Functional Guarantees of
the Facilities (or the relevant part thereof) in accordance with the provisions of GCC Clause 28
(Functional Guarantees) hereof and shall include deemed acceptance in accordance with GCC
Clause 25 (Commissioning and Operational Acceptance) hereof.

“Defect Liability Period” means the period of validity of the warranties given by the
Implementing Partner commencing at Completion of the Facilities or a part thereof, during
which the Implementing Partner is responsible for defects with respect to the Facilities (or the
relevant part thereof) as provided in GCC Clause 27 (Defect Liability) hereof.

2. Contract Documents

2.1 Subject to Articlel.2 (Order of Precedence) of the Contract Agreement all documents
forming part of the Contract (and all parts thereof) are intended to be correlative,
complementary and mutually explanatory. The Contract shall be read as a whole.

2.2 The Contract will be signed in three originals and the Implementing Partner shall be
provided with one signed original and the rest will be retained by the EESL.

2.3 The Implementing Partner shall provide free of cost to the EESL all the engineering data,
drawing and descriptive materials submitted with the bid, in at least five (5) copies to form a
part of the Contract immediately after Notification of Award/ letter of Award.

2.4 Subsequent to signing of the Contract, the Implementing Partner at his own cost shall provide
the EESL with at least five (05) true copies of Contract Agreement within thirty (30) days after
signing of the Contract.

3. Interpretation
3.1 Language

3.1.1 Unless the Implementing Partner is a national of the EESL’s country and the EESL and
the Implementing Partner agree to use the local language, all Contract Documents, all
correspondence and communications to be given, and all other documentation to be prepared
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and supplied under the Contract shall be written in English, and the Contract shall be construed
and interpreted in accordance with that language.

3.1.2 If any of the Contract Documents, correspondence or communications are prepared in any
language other than the governing language under GCC Sub-Clause 3.1.1 above, the English
translation of such documents, correspondence or communications shall prevail in matters of
interpretation.

3.2 Singular and Plural
The singular shall include the plural and the plural the singular, except where the context
otherwise requires.

3.3 Headings
The headings and marginal notes in the General Conditions of Contract are included for ease of
reference, and shall neither constitute a part of the Contract nor affect its interpretation.

3.4 Persons
Words importing persons or parties shall include firms, corporations and government entities.

3.5 Inco terms
Unless inconsistent with any provision of the Contract, the meaning of any trade term and the
rights and obligations of parties there under shall be as prescribed by Incoterms.

Inco terms means international rules for interpreting trade terms published by the International
Chamber of Commerce (latest edition), 38 Cours Albert 1er, 75008 Paris, France.

3.6 Construction of the Contract

3.6.1 The Contracts to be entered into between the EESL and the successful bidder shall be as
under:

i) First Contract: For Ex-works (India) supply of plant and equipment and accessories by
bidder including mandatory spares and spares to be supplied during warranty

ii) Second Contract: for providing all services i.e. loading, inland/air/shipment
transportation for delivery at site, inland/air/shipment transit insurance, unloading,
storage, handling at site, installation, insurance covers other than inland transit insurance,
testing, commissioning and conducting Guarantee tests in respect of all the equipments
supplied under the 'First Contract' and all other services including civil works, if any, as
specified in the Contract Documents including sales tax and duties as asked in price bid in
section IV. It will also cover cost for Repair and Maintenance and equipments and/or
additional warranty, where ever asked for, supplied under the 'First Contract' and all other
services including civil works, if any, as specified in the Contract Documents. All items in
second contract must be quoted including service tax.

iii) Third Contract: For providing all services including Awareness programme for
public/stake holders/workshops/printing brochure and other materials, Survey cost,
Monitoring and verification cost, scrap disposal cost, arrangement of office at both sites
and Statuary agencies cost including service tax.
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All the above Contracts will contain a cross-fall breach clause specifying that breach of one
Contract will constitute breach of the other Contracts which will confer a right on the
Employer to terminate the other Contracts also at the risk and the cost of the contractor
/Implementing Partner for the Project, for which awards have been made.

In case, value of second contract viz transportation, insurance is lower or the supply cost
includes transportation, insurance etc than three contract may be merged in two contract.

Arbitration: 1. Appointing authority for adjudicator: MD, EESL
2. The place of arbitration shall be: New Delhi

Prices are to be quoted as Firm during currency of contract. No price adjustment is
allowed.

General:

1. In case of investment partner, A project manager is to be deputed from their side
for co-coordinating activities.

2. Word Implementing Partner for any Project used in General Conditions of contract
includes persons of Investment partner, executing and implementing agencies etc

3. Notification of award means Letter of Intent and Letter of award

3.6.2 The award of separate Contracts shall not in any way dilute the responsibility of
the Implementing Partner for the successful completion of the Facilities as per
Contract Documents and a breach in one Con-tract shall automatically be
construed as a breach of the other Contract(s) which will confer a right on the
EESL to terminate the other Contract(s) also at the risk and the cost of the
Implementing Partner.

3.7 Entire Agreement

Subject to GCC Sub-Clause 16.4 hereof, the Contract constitutes the entire agreement
between the EESL and Implementing Partner with respect to the subject matter of
Contract and supersedes all communications, negotiations and agreements (whether
written or oral) of parties with respect thereto made prior to the date of Contract.

3.8 Amendment

No amendment or other variation of the Contract shall be effective unless it is in
writing, is dated, expressly refers to the Contract, and is signed by a duly authorized
representative of each party here to.

3.9 Independent Contractor or Implementing Partner

The Implementing Partner shall be an independent Implementing Partner performing
the Contract. The Contract does not create any agency, partnership, joint venture or
other joint relationship between the parties here to.

Subject to the provisions of the Contract, the Contractor or Implementing Partner shall
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be solely responsible for the manner in which the Contract is performed. All
employees, representatives or Sub Contractor or Sub Implementing Partners engaged
by the Implementing Partner in connection with the performance of the Contract shall
be under the complete control of the Implementing Partner and shall not be deemed to
be employees of the EESL, and nothing contained in the Contract or in any subcontract
awarded by the Implementing Partner shall be construed to create any contractual
relationship between any such employees, representatives or Sub Contractor or Sub
Implementing Partners and the EESL.

3.10 Joint Venture or Consortium

If the Implementing Partner is a joint venture or consortium of two or more firms, all
such firms shall be jointly and severally bound to the EESL for the fulfilment of the
provisions of the Contract and shall designate one of such firms to act as a leader with
authority to bind the joint venture or consortium. The composition or the constitution
of the joint venture or consortium shall not be altered without the prior consent of the
EESL.

3.11 Non-Waiver

3.11.1Subject to GCC Sub-Clause 3.11.2 below, no relaxation, forbearance, delay or
indulgence by either party in enforcing any of the terms and conditions of the Contract
or the granting of time by either party to the other shall prejudice, affect or restrict the
rights of that party under the Contract, nor shall any waiver by either party of any
breach of Contract operate as waiver of any subsequent or continuing breach of
Contract.

3.11.2Any waiver of a party’s rights, powers or remedies under the Contract must be in
writing, must be dated and signed by an authorized representative of the party granting
such waiver, and must specify the right and the extent to which it is being waived.

3.12 Severability

If any provision or condition of the Contract is prohibited or rendered invalid or
unenforceable, such prohibition, invalidity or unenforceability shall not affect the
validity or enforceability of any other provisions and conditions of the Contract.

3.13 Country of Origin

“Origin” means the place where the materials, equipment and other supplies for the
Facilities are mined, grown, produced or manufactured, and from which the services
are provided.

4. Notices

4.1Unless otherwise stated in the Contract, all notices to be given under the Contract
shall be in writing, and shall be sent by personal delivery, airmail post, special courier,
cable, telegraph, telex, facsimile or Electronic Data Interchange (EDI) to the address of
the relevant party set out in the Contract Coordination Procedure to be finalised
pursuant to GCC Sub-Clause 17.2.3.1, with the following provisions.
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4.1.1Any notice sent by cable, telegraph, facsimile or shall be confirmed within two (2)
days after despatch by notice sent by airmail/ post or special courier, except as otherwise
specified in the Contract.

4.1.2Any notice sent by airmail post or special courier shall be deemed (in the absence of

evidence of earlier receipt) to have been delivered ten (10) days after despatch. In
proving the fact of despatch, it shall be sufficient to show that the envelope containing
such notice was properly addressed, stamped and conveyedto the postal authorities or
courier service for transmission by airmail or special courier.

4.1.3Any notice delivered personally or sent by telegraph, facsimile shall be deemed to
have been delivered on date of its despatch.

4.1.4Either party may change its postal, cable, telex, facsimile or EDI address or addressee
for receipt of such notices by ten (10) days’ notice to the other party in writing.

4.2Notices shall be deemed to include any approvals, consents, instruction orders and
certificates to be given under the Contract.

5. Governing Law

5.1The Contract shall be governed by and interpreted in accordance with laws in force in
India. The Courts of Delhi shall have exclusive jurisdiction in all matters arising under the
Contract.

6. Settlement of Disputes

6.1 Adjudicator

6.1.1 If any dispute of any kind whatsoever shall arise between the EESL and the
Implementing Partner in connection with or arising out of the Contract, including without
prejudice to the generality of the foregoing, any question regarding its existence, validity
or termination, or the execution of the Facilities—whether during the progress of the
Facilities or after their completion and whether before or after the termination,
abandonment or breach of the Contract—the parties shall seek to resolve any such
dispute or difference by mutual consultation. If the parties fail to resolve such a dispute
or difference by mutual consultation, then the dispute shall be referred in writing by
either party to the Adjudicator, with a copy to the other party.

6.1.2 The Adjudicator shall give its decision in writing to both parties within twenty-eight
(28) days of a dispute being referred to it. If the Adjudicator has done so, and no notice of
intention to commence arbitration has been given by either the EESL or the Implementing
Partner within fifty-six (56) days of such reference, the decision shall become final and
binding upon the EESL and the Implementing Partner. Any decision that has become final
and binding shall be implemented by the parties forthwith.

6.1.3 Should the Adjudicator resign or die, or should the EESL and the Implementing
Partner agree that the Adjudicator is not fulfilling its functions in accordance with the
provisions of the Contract; another retired Judge of High Court/Supreme Court of India shall
be jointly appointed by the EESL and the Implementing Partner as adjudicator under the
Contract. Failing agreement between the two within twenty eight (28) days, the new retired
judge of High Court/Supreme Court of India shall be appointed as the Adjudicator under
the Contract at the request of either party by the Appointing Authority specified in the SCC.
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The adjudicator shall be paid fee plus reasonable expenditures incurred in the execution of
its duties as adjudicator under the contract. This cost shall be divided equally between the
EESL and the Implementing Partner.

6.2 Arbitration

6.2.1 If either the EESL or the Implementing Partner is dissatisfied with the Adjudicator’s
decision, or if the Adjudicator fails to give a decision within twenty-eight (28) days of a
dispute being referred to it, then either the EESL or the Implementing Partner may, within
fifty-six (56) days of such reference, give notice to the other party, with a copy for
information to the Adjudicator, of its intention to com- mence arbitration, as hereinafter
provided, as to the matter in dispute, and no arbitration in respect of this matter may be
commenced unless such notice is given.

6.2.2 Any dispute in respect of which a notice of intention to commence arbitration has
been given, in accordance with GCC Sub-Clause 6.2.1, shall be finally settled by arbitration.
Arbitration may be commenced prior to or after completion of the Facilities.

In case the Contractor is a Public Sector Enterprise or a Government Department

6.2.3 In case the Contractor is a Public Sector Enterprise or a Government Department, the
dispute shall be shall be referred for resolution in Permanent Machinery for
Arbitration(PMA) of the Department of Public Enterprise, Government of India. Such
dispute or difference shall be referred by either party for Arbitration to the sole Arbitrator
in the Department of Public Enterprises to be nominated by the Secretary to the
Government of India in-charge of the Department of Public Enterprises. The award of the
Arbitrator shall be binding upon the parties to the dispute, provided, however, any party
aggrieved by such award may make a further reference for setting aside or revision of the
award to the Law Secretary, Department of Legal Affairs, Ministry of Law & Justice,
Government of India. Upon such reference the dispute shall be decided by the Law
Secretary or the Special Secretary/Additional Secretary, when so authorized by the Law
Secretary, whose decision shall bind the Parties finally and conclusively. The Parties to the
dispute

will share equally the cost of arbitration as intimated by the Arbitrator.

In case the Contractor is not a Public Sector Enterprise or a Government Department

6.2.4 In all other cases, any dispute submitted by a party to arbitration shall be heard by an
arbitration panel composed of three arbitrators, in accordance with the provisions set
forth below.

6.2.5 The Employer and the Contractor shall each appoint one arbitrator, and these two
arbitrators shall jointly appoint a third arbitrator, who shall chair the arbitration panel. If
the two arbitrators do not succeed in appointing a third arbitrator within twenty-eight
(28) days after the latter of the two arbitrators has been appointed, the third arbitrator
shall, at the request of either party, be appointed by the Appointing Authority for
arbitrator designated in the SCC.

6.2.6 If one party fails to appoint its arbitrator within forty-two (42) days after the other
Page | 8
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party has named its arbitrator, the party which has named an arbitrator may request the
Appointing Authority to appoint the second arbitrator.

6.2.7 If for any reason an arbitrator is unable to perform its function, the mandate of the
Arbitrator shall terminate in accordance with the provisions of applicable laws as
mentioned in GCC Clause 5(Governing Law) and a substitute shall be appointed in the
same manner as the original arbitrator.

6.2.8 Arbitration proceedings shall be conducted in accordance with The Arbitration and
Conciliation Act, 1996 and its subsequent thereof. The venue of arbitration shall be New
Delhi.

6.2.9 The decision of a majority of the arbitrators (or of the third arbitrator chairing the
arbitration panel, if there is no such majority) shall be final and binding and shall be
enforceable in any court of competent jurisdiction as decree of the court. The parties
thereby waive any objections to or claims of immunity from such enforcement.

6.2.10 The arbitrator(s) shall give reasoned award.
Notwithstanding any reference to the Adjudicator or arbitration herein,

the parties shall continue to perform their respective obligations under the Contract unless
they otherwise agree

the Employer shall pay the Contractor any monies due to the Contractor.

B. Subject Matter of Contract
7.Scope of Facilities

7.1 Unless otherwise expressly limited in the Technical Specifications, the Implementing
Partner’s obligations cover the provision of all Plant and Equipment and the performance of all
Installation Services required for the design, the manufacture (including procurement, quality
assurance, construction, installation, associated civil works, Precommissioning and delivery) of
the Plant and Equipment and the installation, completion, commissioning and performance
testing of the Facilities in accordance with the plans, procedures, specifications, drawings,
codes and any other documents as specified in the Technical Specifications. Such specifications
include, but are not limited to, the provision of supervision and engineering services; the
supply of labour, materials, equipment, spare parts (as specified in GCC Sub-Clause 7.3 below)
and accessories; Implementing Partner’s Equipment; construction utilities and supplies;
temporary materials, structures and facilities; transportation (including, without limitation,
unloading and hauling to, from and at the Site); and storage, except for those supplies, works
and services that will be provided or performed by the EESL, as set forth in Appendix 6 (Scope
of Works and Supply by the EESL) to the Contract Agreement.
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7.2 The Contractor or Implementing Partner shall, unless specifically excluded in the Contract,
perform all such work and/or supply all such items and materials not specifically mentioned
in the Contract but that can be reasonably inferred from the Contract as being required for
attaining Completion of the Facilities as if such work and/or items and materials were

expressly mentioned in the Contract.

7.3 In addition to the supply of Mandatory Spare Parts if asked and warranty spares included
in the Contract, the Implementing Partner agrees to supply spare parts required for the
operation and maintenance of the Facilities. However, the identity, specifications and
quantities of such spare parts and the terms and conditions relating to the supply thereof are
to be agreed between the EESL and the Implementing Partner, and the price of such if asked
spare parts shall be that given in Price Schedule which shall be added to the Contract Price.
The price of such spare parts shall include the purchase price there for and other costs and
expenses (including the Implementing Partner’s fees) relating to the supply of spare parts. The
prices of spares covered under the Price Schedule shall be kept valid for a period as specified
in SCC.

7.3.1 The Contractor / Implementing Partner agrees that the spare parts recommended by
him for 3 years operation and quoted in price Schedule shall be supplied by him at the same
terms and conditions as are otherwise applicable to this Contract. Further, the Implementing
Partner also agrees to supply spare parts required for the operation and maintenance of the
Facilities as per provision of subsequent paragraphs of this Sub-Clause.

7.3.1.1 All the spares for the equipment under the Contract will strictly conform to the
Specification and other relevant documents and will be identical to the corresponding main
equipment/components supplied under the Contract and shall be fully interchangeable.

7.3.1.2 All the mandatory spares covered under the Contract shall be produced along with the
main equipment as a continuous operation and the delivery of the spares will be effected along
with the main equipment in a phased manner and the delivery would be completed by the
respective dates for the various categories of equipment as per the agreed network. In case of
recommended spares the above will be applicable provided the orders for the recommended
spares have been placed with the Implementing Partner prior to commencement of
manufacture of the main equipment.

7.3.1.3 The Implementing Partner will provide the EESL with the manufacturing drawings,
catalogues, assembly drawings and any other document required by the EESL so as to enable
the EESL to identify the recommended spares. Such details will be furnished to the EESL as
soon as they are prepared but in any case not later than six months prior to commencement of
manufacture of the corresponding main equipment.

7.3.1.4 To enable the EESL to finalise the requirement of recommended spares which are
ordered subsequent to placement of order for main equipment/plant, in addition to necessary
technical details, catalogue and such other information brought-out herein above, the
Implementing Partner will also provide a justification in support of reasonableness of the
quoted prices of spares which will, inter-alia, include documentary evidence that the prices
quoted by the Implementing Partner to the EESL are not higher than those charged by him
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from other customers in the same period.

7.3.1.5 In addition to the spares recommended by the Implementing Partner, if the EESL
further identifies certain items of spares, the Implementing Partner will submit the prices and
delivery quotation for such spares within thirty (30) days of receipt of such request with a
validity period of six (6) months for consideration by the EESL and placement of order for
additional spares if the EESL so desires.

7.3.1.6 The quality plan and the inspection requirement finalised for the main equipment will
also be applicable to the corresponding spares.

7.3.1.7 The Contractor or Implementing Partner will provide the EESL with all the addresses
and particulars of his sub-suppliers while placing the order on vendors for
items/components/equipment covered under the Contract and will further ensure with his
vendors that the EESL, if so desires, will have the right to place order for spares directly on
them on mutually agreed terms based on offers of such vendors.

7.3.1.8 The Contractor or Implementing Partner shall guarantee the long term availability of
spares to the EESL for the full life of the equipment covered under the Con-tract. The
Implementing Partner shall guarantee that before going out of production of spare parts of the
equipment covered under the Contract, he shall give the EESL atleast 2 years advance notice so
that the latter may order his bulk requirement of spares, if it so desires. The same provision
will also be applicable to Sub-Implementing Partners. Further, in case of discontinuance of
manufacture of any spares by the Contractor and/or his Sub- Contractor or Implementing
Partner, Implementing Partner will provide the EESL, two years in advance, with full
manufacturing drawings, material specification and technical information including
information on alternative equivalent makes required by the EESL for the purpose of
manufacture/procurement of such items.

7.3.1.9 The prices of all future requirements of item of spares beyond 3 years operational
requirement will be derived from the corresponding ex-works price at which the order for
such spares have been placed by EESL as a part of mandatory spares or recommended spares,
or from the rates of mandatory spares or recommended spares as quoted by/ negotiated with
the Implementing Partner. Ex-works order price of future spares shall be computed in
accordance with the price adjustment provisions covered under the main Contract excepting
that the base indices will be counted from the scheduled date of Commissioning of the last
equipment under the main project and there will be no ceiling on the amount of variation in
the prices. The above option for procuring future recommended spares by the EESL shall
remain valid for the period of 5 years from the date of Commissioning of the equipment.

7.3.1.10 The Implementing Partner will indicate in advance the delivery period of the items of
spares, which the EESL may procure in accordance with above sub-clause. In case of
emergency requirements of spares, the Con-tractor would make every effort to expedite the
manufacture and delivery of such spares on the basis of mutually agreed time schedule.

7.3.1.11 In case the Implementing Partner fails to supply the mandatory, recommended or
long term spares in the terms stipulated above, the EESL shall be entitled to purchase the same
from the alternate sources at the risk and the cost of the Implementing Partner and recover
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from the Implementing Partner, the excess amount paid by the EESL over the rates worked on
the above basis. In the event of such risk purchase by the EESL, the purchases will be as per
the Works and Procurement Policy of the EESL prevalent at the time of such purchases and the
EESL at his option may include a representative from the Implementing Partner in finalising
the purchases.

7.3.1.11 It is expressly understood that the final settlement between the par-ties in terms of
relevant clauses of the Contract Documents shall not relieve the Implementing Partner of any
of his obligations under the provision of long term availability of spares and such provisions
shall continue to be enforced till the expiry of 5 years period reckoned from the scheduled date
of Commissioning of the Plant and Equipment unless other-wise discharged expressly in
writing by the EESL. Further, the provisions pertaining to long term availability of spares shall
be ex-tended beyond 5 years applicability period mentioned hereinabove if so desired by the
EESL and at the mutually acceptable escalation formula.

7.3.1.13 The Implementing Partner shall warrant that all spares supplied will be new and in
accordance with the Contract Documents and will be free from de-fects in design, material and
workmanship and shall further guarantee as under:

(i) For 3 years operational spares (both mandatory and recommended)

a) For any item of spares ordered or to be ordered by the EESL for 3 years
operational requirement of the plant which are manufactured as a continuous
operation together with the corresponding main equipment/component, the
Defect Liability Period will be twelve (12) months from the scheduled date of
commercial operation of main equipment/ plant under the Contract. 'Commercial
Operation' shall mean the conditions of operation in which the complete
equipment covered under the Contract is officially declared by the EESL to be
available for continuous operation at different loads upto and including rated
capacity. Such declaration by the EESL, however, shall not relieve or prejudice the
Implementing Partner any of his obligations under the Contract. In case of any
failure in the original component/equipments due to faulty designs, materials and
workmanship, the corresponding spare parts, if any, supplied will be replaced
without any extra cost to the EESL unless a joint examination and analysis by the
EESL and the Implementing Partner of such spare parts prove that the defect found
in the original part that failed, can safely be assumed not to be present in spare
parts. Such replaced spare parts will have the same Defect Liability as applicable to
the replacement made for the defective original part/component provided that
such replacement for the original equipment and the spare replaced are again
manufactured together. The discarded spare parts will become the property of the
Implementing Partner as soon as they have been replaced by the Implementing
Partner.

b) For the item of spares ordered or to be ordered by the EESL for 3 years operational
requirement of the plant, which with the written approval of the EESL, are not
manufactured as a continuous operation will be warranted for 7000 hrs of trouble
free operation if used within a period of eighteen (18) months reckoned from the
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date of delivery at site. However, if such spare parts are put to use after eighteen
(18) months of the delivery at Site then the guarantee of such spares will stand
valid till the expiry of thirty six (36) months from the scheduled date of
Commissioning of equipment/plant covered under the contract or 7000 hrs of
trouble free operation after such spares are put in service, whichever is earlier.

c) Forlong term requirement

For item of spares that may be ordered by the EESL to cover requirements beyond 3
years of Initial Operation of the plant, the warranty will be till the expiry of 7000 hrs of
trouble free operation if used within a period of eighteen (18) months from the date of
delivery at site. For item of spares that may be used after eighteen (18) months from
the date of delivery at site, the warranty period will be 12 months from the date they
are put to use or 7000 hrs of trouble free operation, whichever is earlier. In any case
the defect liability of spares will expire at the end of forty eight (48) months from the
date of their receipt at site.

(ii) The Defect Liability of spares covered in para (b) & (c) above, that are not used
within 18 months from the respective date of the delivery at Site will, however,
be subject to condition that all such spares being stored/maintained/preserved
in accordance with Implementing Partner's standard recommended practice, if
any, and the same has been furnished to the EESL.

8. Time for Commencement and Completion

8.1 The Implementing Partner shall commence work on the Facilities from the date of Notification
of Award and without prejudice to GCC Sub-Clause 26.2 hereof, the Implementing Partner shall
thereafter proceed with the Facilities in accordance with the time schedule specified in Appendix 4
(Time Schedule) to the Contract Agreement or / and as mentioned in special conditions of
contract.

8.2 The Implementing Partner shall attain Completion of the Facilities (or of a part where a separate
time for Completion of such part is specified in the Contract) within the time stated in the SCC or
within such extended time to which the Implementing Partner shall be entitled under GCC Clause
40 (Extension of Time for Completion) hereof.

9. Contractor orlmplementing Partner’s Responsibilities

9.1 The Contractor or Implementing Partner shall design, manufacture (including associated
purchases and/or subcontracting), install and complete the Facilities with due care and diligence
in accordance with the Contract.

9.2 The Contractor or Implementing Partner confirms that it has entered into this Contract on the
basis of a proper examination of the data relating to the Facilities (including any data as to boring
tests) provided by the EESL, and on the basis of information that the Contractor or Implementing
Partner could have obtained from a visual inspection of the Site (if access thereto was available)
and of other data readily available to it relating to the Facilities as at the date twenty-eight (28)
days prior to bid submission. The Implementing Partner acknowledges that any failure to
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acquaint itself with all such data and information shall not relieve its responsibility for properly
estimating the difficulty or cost of successfully performing the Facilities.

9.3 The Implementing Partner shall acquire in its name all permits, approvals and/or licenses
from all local, state or national government authorities or public service undertakings in the
country where the Site is located that are necessary for the performance of the Contract, including,
without limitation, visas for the Contractor or Implementing Partner’s and Sub Contractor or
Implementing Partner’s personnel and entry permits for all imported Implementing Partner’s
Equipment. The Implementing Partner shall acquire all other permits, approvals and/or licenses
that are not the responsibility of the EESL under GCC Sub-Clause 10.3 hereof and that are
necessary for the performance of the Contract.

9.4 The Implementing Partner shall comply with all laws in force in the country where the
Facilities are installed and where the Installation Services are carried out. The laws will include all
national, provincial, municipal or other laws that affect the performance of the Contract and bind
upon the Implementing Partner. The Implementing Partner shall indemnify and hold harmless the
EESL from and against any and all liabilities, damages, claims, fines, penalties and expenses of
whatever nature arising or resulting from the violation of such laws by the Contractor or
Implementing Partner or its personnel, including the Contractor or Sub Implementing Partners and
their personnel, but without prejudice to GCC Sub Clause 10.1 hereof.

9.5 Any Plant, Material and Services that will be incorporated in or be required for the Facilities
and other supplies shall have their origin as specified under GCC Clause 3.13 (Country of Origin).

10. EESL'’s Responsibilities

10.1 The EESL shall ensure the accuracy of all information and/or data to be supplied by the EESL as
described in Appendix 6 (Scope of Works and Supply by the EESL) to the Contract, except when
otherwise expressly stated in the Contract.

10.2 The EESL shall be responsible for acquiring and providing legal and physical possession of the
Site and access thereto, and for providing possession of and access to all other areas reasonably
required for the proper execution of the Contract, including all requisite rights of way, as specified
in Appendix 6 (Scope of Works and Supply by the EESL) to the Contract Agreement. The EESL
shall give full possession of and accord all rights of access thereto on or before the date(s)
specified in Appendix 6.

10.3 The EESL shall acquire and pay for all permits, approvals and/or licenses from all local, state or
national government authorities or public service undertakings in the country where the Site is
located which such authorities or undertakings require the EESL to obtain them in the EESL’s
name, are necessary for the execution of the Contract (they include those required for the
performance by both the Implementing Partner and the EESL of their respective obligations under
the Contract), including those specified in Appendix 6 (Scope of Works and Supply by the EESL) to
the Contract Agreement.

10.4 If requested by the Implementing Partner, the EESL shall use its best endeavours to assist the
Implementing Partner in obtaining in a timely and expeditious manner all permits, approvals and/or
licenses necessary for the execution of the Contract from all local, state or national government
authorities or public service undertakings that such authorities or undertakings require the
Contractor or Implementing Partner or Sub Contractor or Implementing Partners or the personnel
of the Contractor or Implementing Partner or Sub Contractor or Implementing Partners, as the
case may be, to obtain.
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10.5 Unless otherwise specified in the Contract or agreed upon by the EESL and the Implementing
Partner, the EESL shall provide sufficient, properly qualified operating and maintenance
personnel; shall supply and make available all raw materials, utilities, lubricants, chemicals,
catalysts other materials and facilities ; and shall perform all work and services of whatsoever
nature, to enable the Implementing Partner to properly carry out Precommissioning,
Commissioning and Guarantee Tests, all in accordance with the provisions of Appendix 6 (Scope
of Works and Supply by the EESL) to the Contract Agreement at or before the time specified in the
program furnished by the Contractor or Implementing Partner under GCC Sub- Clause 18.2
(Program of Performance) hereof and in the manner there-upon specified or as otherwise agreed
upon by the EESL and the Contractor or Implementing Partner.

10.6 The EESL shall be responsible for the continued operation of the Facilities after Completion, in
accordance with GCC Sub-Clause 24.8, and shall be responsible for facilitating the Guarantee Test(s)
for the Facilities, in accordance with GCC Sub-Clause 25.2.

10.7 All costs and expenses involved in the performance of the obligations under this GCC Clause
10 shall be the responsibility of the EESL save those to be incurred by the Implementing Partner
with respect to the performance of Guarantee Tests, in accordance with GCC Sub-Clause 25.2.

C. Payment
11. Contract Price

11.1 The Contract Price shall be as specified in Article 2 (Contract Price and Terms of Payment) of
the Form of Contract Agreement.

11.2 The Contract Price shall be adjusted in accordance with provisions of Appendix-2 (Price
Adjustment) to the Contract Agreement, if applicable. It will be mentioned in SCC.

11.3 Subject to GCC Sub-Clauses 9.2, 10.1 and 35 (Unforeseen Conditions) hereof, the
Implementing Partner shall be deemed to have satisfied itself as to the hereof, correctness and
sufficiency of the Contract Price, which shall, expect as otherwise provided for in the Contract,
cover all its obligations under the Contract.

12. Terms of Payment

12.1 The Contract price shall be paid as specified in Appendix 1 (Terms and Procedures of
Payment) to the Contract Agreement. The procedures to be followed in making application for and
processing payments shall be those outlined in the same Appendix 1.

12.2 No payment made by the EESL herein shall be deemed to constitute acceptance by the EESL
of the Facilities or any part(s) thereof.

12.3 The currency or currencies in which payments are made to the Implementing Partner under
this Contract shall be specified in Appendix 1 (Terms and Procedures of Payment) to the Contract
Agreement, subject to the general principle that payments will be made in the currency or
currencies in which the Contract Price has been stated in the Contract.

13. Securities
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13.1 Issuance of Securities
The Implementing Partner shall provide the securities specified below in favour of the EESL at the
times, and in the amount, manner and form specified below.

13.2 Advance Payment Security

13.2.1 The Implementing Partner shall, within twenty-eight (28) days of the notification of
contract award, provide a security in an amount equal to the advance payment calculated in
accordance with Appendix 1 (Terms and Procedures of Payment) to the Contract Agreement, and
in the currency or currencies of the contract, with a initial validity of up to ninety (90) days
beyond the schedule date of Completion of the Facilities in accordance with GCC Clause24.
However, in case of delay in completion of facilities under the package, the validity of the security
shall be extended by the period of such delay.

13.2.2 The security shall be in the form of an unconditional bank guarantee as per the proforma
provided in Section VII (Forms and Procedures)- Form of Advance Payment Security. The
Advance payment Security shall be reduced prorata every three (3) months after First Running
Account Bill/Stage Payment under the Contract based on the value of equipment/facilities
received. The cumulative amount of reduction at any point of time shall not exceed seventy five
percent (75%) of the advance corresponding to cumulative value of the respective equipment
Facilities supplied and received as per a certificate issued by the Project Manager and the balance
of 25% released after ninety (90) days beyond the Completion of those Facilities. It should be
clearly understood that reduction in the value of security for advance shall not in any way dilute
the Implementing Partner's responsibility and liabilities under the Contract including in respect of
the Facilities for which the reduction in the value of security is allowed.

13.3 Contract Performance Security

13.3.1 The Implementing Partner shall, within twenty-eight (28) days of the Notification of Award,
provide securities for the due performance of the Contract for ten percent (10%) of the Contract Price
of all the Contracts, with a initial validity upto ninety (90) days beyond the end of scheduled Defect
Liability Period of the last equipment covered under the package. If the EESL accepts to enters into
'Second Contract' and/or 'Third Contract' with the Assignee of a foreign Implementing Partner,
pursuant to GCC Sub-Clause 3.6, the said Assignee, in addition to the Contract Performance
Securities to be provided by the foreign Implementing Partner for ten percent (10%) of the value
of all the Contracts i.e. First Contract, Second Contract and Third Contract, shall provide within
twenty eight (28) days of the Notification of Award, separate Contract Performance Security(ies)
equivalent to ten percent (10%) of the value of Contract(s) entered into with the Assignee, for the
due performance of Contract, with a intial validity up to ninety (90) days beyond the end of
Scheduled Defect Liability period of the last equipment covered under the package. However, in
case of delay in completion of the defect liability period, the validity of all the contract
performance securities shall be extended by the period of such delay.

13.3.2 The performance security shall be denominated in the currency or currencies of the Contract,
or in a freely convertible currency acceptable to the EESL, and shall be in the form of unconditional
bank guarantee provided in Section-VII (Forms and Procedures)-Form of Performance Security of
the bidding documents.

13.3.3 Unless otherwise stipulated in SCC, the security shall be reduced pro rata to the Contract
Price of a part of the Facilities for which a separate time for Completion is provided, twenty one (21)
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months after Completion of the Facilities or where relevant part thereof, or fifteen (15) months after
Operational Acceptance of the Facilities (or the relevant part thereof), whichever occurs first;
provided, however, that if the Defects Liability Period has been extended on any part of the Facilities
pursuant to GCC Sub-Clause 27.8 hereof, the Implementing Partner shall issue an additional
security in an amount proportionate to the Contract Price of that part. The security shall be returned
to the Implementing Partner immediately after its expiration, provided, however, that if the
Implementing Partner, pursuant to GCC Sub-Clause 27.10, is liable for an extended warranty
obligation, the performance security shall be extended for the period and up to the amount agreed
upon or as specified in the SCC.

14. Taxes and Duties

14.1 Except as otherwise specifically provided in the Contract, the Implementing Partner shall bear
and pay all taxes, duties, levies and charges assessed on the Implementing Partner, its Sub
Implementing Partners or their employees by all municipal, state or national government
authorities in connection with the Facilities in and outside of the country where the Site is located.

14.2 Notwithstanding GCC Sub-Clauses 14.1 above, the EESL shall bear and promptly reimburse all
customs and import duties, if imposed in future, on the Plant and Equipment including Type Test
and mandatory spares supplied from abroad and specified in Price Schedule (and on spare parts to
be supplied from abroad and specified in Schedule, when awarded) and that are to be
incorporated into the Facilities, by the law of the country where the Site is located. However, if the
plant and equipment are shipped in Shipper’s containers, then the custom duty levied on the cost
of empty containers shall be borne and paid/reimbursed by the Implementing Partner. The EESL
shall also bear and pay/reimburse to the Implementing Partner/Assignee of Foreign
Implementing Partner (if applicable) Sales Tax (but not the surcharge in lieu of Sales Tax), Local
Tax including Entry Tax / Octroi (if applicable) in respect of direct transactions between the EESL
and the Implementing Partner, if imposed on the Plant and Equipment including Type Test and
Mandatory Spares manufactured within the EESL’s country and specified in Price (and also on
locally supplied spares quoted when awarded) to be incorporated in the Facilities, by the law of
country where the site is located. For this purpose, the Ex-works price if quoted in foreign
currency and so incorporated in the contract, shall be converted to Indian Rupees as per the TT
buying exchange rates established by State Bank of India prevailing on the actual date of Ex-works
(India) despatch.

All taxes, duties and levies on works contract, if any, shall be to the Implementing Partner’s
account and no separate claim in this regard will be entertained by the EESL.

14.3 If any tax exemptions, reductions, allowances or privileges is available to the Implementing
Partner in the country where the Site is located, the EESL shall use its best endeavours to enable
the Implementing Partner to benefit from any such tax savings to the maximum allowable extent.

14.4 For the purpose of the Contract, it is agreed that the Contract Price specified in Article 2
(Contract Price and Terms of Payment) of the Contract Agreement is based on the taxes, duties,
levies and charges prevailing at the date seven (7) days prior to the last date of bid submission in
the country where the Site is located (hereinafter called “Tax” in this GCC Sub-Clause 14.4). If any
rates of Tax are increased or de-creased, a new Tax is introduced, an existing Tax is abolished, or
any change in interpretation or application of any Tax occurs in the course of the performance of
Contract, which was or will be assessed on the Implementing Partner in connection with
performance of the Contract, an equitable adjustment of the Contract Price shall be made to fully
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take into account any such change by addition to the Contract Price or deduction there-from, as
the case may be, in accordance with GCC Clause 36 (Change in Laws and Regulations) hereof.
However, these adjustments would be restricted to direct transactions between the EESL and the
Contractor/assignee of Foreign Implementing Partner (if applicable). These adjustments shall not
be applicable on procurement of raw materials, intermediary components etc. by the
Implementing Partner/assignee and also not applicable on the bought out items despatched
directly from sub-vendor’s works to site.

D. Intellectual Property
15. Copyright

15.1The copyright in all drawings, documents and other materials containing data and information
furnished to the EESL by the Implementing Partner herein shall remain vested in the Implementing
Partner or, if they are furnished to the EESL directly or through the Implementing Partner by any
third party, including suppliers of materials, the copyright in such materials shall remain vested in
such third party. The EESL shall however be free to reproduce all drawings, documents and other
material furnished to the EESL for

the purpose of the contract including, if required, for operation and maintenance of the facilities.

16. Confidential Information

16.1 The EESL and the Implementing Partner shall keep confidential and shall not, without the
written consent of the other party hereto, divulge to any third party any documents, data or other
information furnished directly or indirectly by the other party hereto in connection with the
Contract, whether such information has been furnished prior to, during or following termination of
the Contract. Notwithstanding the above, the Contractor or Implementing Partner may furnish to
its Sub Contractor or Implementing Partner(s) such documents, data and other information it
receives from the EESL to the extent required for the Sub Contractor or Implementing Partner(s)
to perform its work under the Contract, in which event the Implementing Partner shall obtain
from such Sub Contractor or Implementing Partner(s) an undertaking of confidentiality similar to
that imposed on the Implementing Partner under this GCC Clause1l6.

16.2 The EESL shall not use such documents, data and other information received from the
Implementing Partner for any purpose other than the operation and maintenance of the Facilities.
Similarly, the Implementing Partner shall not use such documents, data and other information
received from the EESL for any purpose other than the design, procurement of Plant and
Equipment, construction or such other work and services as are required for the performance of the
Contract.

16.3 The obligation of a party under GCC Sub-Clauses 16.1 and 16.2 above, however, shall not
apply to that information which

(a) now or hereafter enters the public domain through no fault of that party.

(b) can be proven to have been possessed by that party at the time of disclosure and which was not
previously obtained, directly or indirectly, from the other party hereto

(c) Otherwise lawfully becomes available to that party from a third party that has no obligation
of confidentiality.
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16.4 The above provisions of this GCC Clause 16 shall not in any way modify any undertaking of
confidentiality given by either of the parties hereto prior to the date of the Contract in
respect of the Facilities or any part thereof.

16.5 The provisions of this GCC Clause 16 shall survive termination, for what-ever reason, of the
Contract.

E. Work Execution

17. Representatives
17.1 Project Manager

If the Project Manager is not named in the Contract, then within fourteen (14) days of the Effective
Date, the EESL shall appoint and notify the Implementing Partner in writing of the name of the
Project Manager. The EESL may from time to time appoint some other person as the Project
Manager in place of the person previously so appointed, and shall give a notice of the name of such
other person to the Implementing Partner without delay. The EESL shall take reasonable care to
see that no such appointment is made at such a time or in such a manner as to impede the
progress of work on the Facilities. The Project Manager shall represent and act for the EESL at all
times during the currency of the Contract. All notices, instructions, orders, certificates, approvals
and all other communications under the Contract shall be given by the Project Manager, except as
herein otherwise provided.

All notices, instructions, information and other communications given by the Implementing
Partner to the EESL under the Contract shall be given to the Project Manager, except as herein
otherwise provided.

17.2 Contractor’s representative & Construction Manager

17.2.1 If the Implementing Partner’s Representative is not named in the Contract, then within
fourteen (14) days of the Effective Date, the Implementing Partner shall appoint the Implementing
Partner’s Representative and shall request the EESL in writing to approve the person so
appointed. If the EESL makes no objection to the appointment within fourteen (14) days, the
Implementing Partner’s Representative shall be deemed to have been approved. If the EESL
objects to the appointment within fourteen (14) days giving the reason therefor, then the
Implementing Partner shall appoint a replacement within fourteen (14) days of such objection,
and the foregoing provisions of this GCC Sub-Clause 17.2.1 shall apply thereto.

17.2.2 The Implementing Partner’s Representative shall represent and act for the Implementing
Partner at all times during the currency of the Contract and shall give to the Project Manager all
the Implementing Partner’s notices, instructions, information and all other communications under
the Contract.

All notices, instructions, information and all other communications given by the EESL or the
Project Manager to the Implementing Partner under the Contract shall be given to the
Implementing Partner’s Representative or, in its absence, its deputy, except as herein otherwise
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provided.

The Implementing Partner shall not revoke the appointment of the Implementing Partner’s
Representative without the EESL’s prior written con-sent, which shall not be unreasonably
withheld. If the EESL consents thereto, the Implementing Partner shall appoint some other per-
son as the Implementing Partner’s Representative, pursuant to the procedure set out in GCC Sub-
Clause 17.2.1

17.2.3 The Implementing Partner’s Representative may, subject to the approval of the EESL
(which shall not be unreasonably withheld), at any time delegate to any person any of the powers,
functions and authorities vested in him or her. Any such delegation may be revoked at any time.
Any such delegation or revocation shall be subject to a prior notice signed by the Implementing
Partner’s Representa-tive, and shall specify the powers, functions and authorities thereby
delegated or revoked. No such delegation or revocation shall take effect unless and until a copy
thereof has been delivered to the EESL and the Project Manager.

Any act or exercise by any person of powers, functions and authorities so delegated to him or her
in accordance with this GCC Sub-Clause 17.2.3 shall be deemed to be an act or exercise by the
Implementing Partner’s Representative.

17.2.3.1 Notwithstanding anything stated in GCC Sub-clause 17.1 and 17.2.1 above, for the purpose
of execution of contract, the EESL and the Implementing Partner shall finalise and agree to a
Contract Co-ordination Procedure and all the communication under the Contract shall be in
accordance with such Contract Co-ordination Procedure.

17.2.4 From the commencement of installation of the Facilities at the Site until Operational
Acceptance, the Implementing Partner’s Representative shall appoint a suitable person as the
construction manager (hereinafter referred to as “the Construction Manager”). The Construction
Manager shall supervise all work done at the Site by the Implementing Partner and shall be
present at the Site throughout normal working hours except when on leave, sick or absent for
reasons connected with the proper performance of the Contract. When-ever the Construction
Manager is absent from the Site, a suitable person shall be appointed to act as his or her deputy.

17.2.5 The EESL may by notice to the Implementing Partner object to any representative or person
employed by the Implementing Partner in the ex-ecution of the Contract who, in the reasonable
opinion of the EESL, may behave inappropriately, may be incompetent or negligent, or may
commit a serious breach of the Site regulations provided under GCC Sub-Clause 22.3. The EESL
shall provide evidence of the same, whereupon the Implementing Partner shall remove such
person from the Facilities.

17.2.6 If any representative or person employed by the Implementing Partner is removed in
accordance with GCC Sub-Clause 17.2.5, the Con-tractor shall, where required, promptly appoint a
replacement.

18. Work Program

18.1 Contractor or Implementing Partner’s Organization
The Implementing Partner shall supply to the EESL and the Project Manager a chart showing the
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proposed organization to be established by the Implementing Partner for carrying out work on
the Facilities. The chart shall include the identities of the key personnel together with the curricula
vitae of such key personnel to be employed within twenty-one (21) days of the Effective Date. The
Implementing Partner shall promptly inform the EESL and the Project Manager in writing of any
revision or alteration of such an organization chart.

18.2 Program of Performance

Within twenty-eight (28) days after the date of notification of award of Contract, the
Implementing Partner shall prepare and submit to the Project Manager a detailed program of
performance of the Contract, made in the form of PERT Network and showing the sequence in
which it proposes to design, manufacture, transport, assemble, install and pre-commission the
Facilities, as well as the date by which the Implementing Partner reasonably requires that the EESL
shall have fulfilled its obligations under the Contract so as to enable the Implementing Partner to
execute the Contract in accordance with the program and to achieve Completion and Acceptance of
the Facilities in accordance with the Contract. The program so submitted by the Implementing
Partner shall accord with the Time Schedule included in Appendix 4 (Time Schedule) to the
Contract Agreement and any other dates and periods specified in the Contract. The Implementing
Partner shall update and revise the program as and when appropriate or when required by the
Project Manager, but without modification in the Times for Completion given in the SCC and any
extension granted in accordance with GCC Clause 40, and shall submit all such revisions to the
Project Manager.

18.3 Progress Report
The Contractor or Implementing Partner shall monitor progress of all the activities specified in the
program referred to in GCC Sub-Clause 18.2 (Program of Performance) above, and supply a progress
report to the Project Manager every month.

The progress report shall be in a form acceptable to the Project Manager and shall also indicate: (a)
percentage completion achieved compared with the planned percentage completion for each
activity; and (b) where any activity is behind the program, giving comments and likely
consequences and stating the corrective action being taken.

18.4 Progress of Performance

If at any time the Implementing Partner’s actual progress falls behind the program referred to in
GCC Sub-Clause 18.2 (Program of Performance), or it becomes apparent that it will so fall behind,
the Implementing Partner shall, at the request of the EESL or the Project Manager, prepare and
submit to the Project Manager a revised program, taking into account the prevailing
circumstances, and shall notify the Project Manager of the steps being taken to expedite progress
so as to attain Completion of the Facilities within the Time for Completion under GCC Sub-Clause
8.2 (Time for Commencement and Completion), any extension thereof entitled under GCC Sub-
Clause 40.1 (Extension of Time for Completion), or any ex-tended period as may otherwise be
agreed upon between the EESL and the Implementing Partner.

18.5 Work Procedures
The Contract shall be executed in accordance with the Contract Documents and the procedures
given in the section on Forms and Procedures of the Contract Documents.

If agreed between the EESL and the Implementing Partner, the Implementing Partner may execute
the Contract in accordance with its own standard project execution plans and procedures to the
extent that they do not conflict with the provisions contained in the Contract.
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18.6 Maintenance of Records of Weekly Progress Review meeting at Site

The Contractor shall be required to attend all weekly site progress review meetings organised by
the 'Project Manager' or his authorised representative. The deliberations in the meetings shall
interalia include the weekly program, progress of work (including details of manpower, tools &
plants deployed by the Contractor vis-a-vis agreed schedule), inputs to be provided by Employer,
delays, if any and recovery program, specific hindrances to work and work instructions by
Employer. The minutes of the weekly meetings shall be recorded in triplicate in a numbered
register available with the Project Manager or his authorised representative. These representative
and the Contractor and one copy of the signed records shall be handed over to the Contractor.

19. Subcontracting

19.1 Appendix 5 (List of Approved Sub Implementing Partners) to the Contract Agreement
specifies major items of supply or services and a list of approved Sub-Implementing Partners
against each item, including vendors. Insofar as no Sub Implementing Partners are listed against any
such item, the Implementing Partner shall prepare a list of Sub Implementing Partners for such
item for inclusion in such list. The Implementing Partner may from time to time propose any addition
to or deletion from any such list. The Implementing Partner shall submit any such list or any
modification thereto to the EESL for its approval in sufficient time so as not to impede the progress
of work on the Facilities. Such approval by the EESL for any of the Sub Implementing Partners shall
not relieve the Implementing Partner from any of its obligations, duties or responsibilities under the
Contract.

19.2 The Implementing Partner shall select and employ its Sub Implementing Partners for such
major items from those listed in the lists referred to in GCC Sub-Clause 19.1.

19.3 For items or parts of the Facilities not specified in Appendix 5 (List of Approved Sub
Implementing Partners) to the Contract Agreement, the Implementing Partner may employ such
Sub Implementing Partners as it may select, at its discretion.

20. Design and Engineering
20.1 Specifications and Drawings

20.1.1 The Implementing Partner shall execute the basic and detailed design and the engineering
work in compliance with the provisions of the Contract, or where not so specified, in accordance
with good engineering practice.

The Implementing Partner shall be responsible for any discrepancies, errors or omissions in the
specifications, drawings and other technical documents that it has prepared, whether such
specifications, drawings and other documents have been approved by the Project Manager or not,
provided that such discrepancies, errors or omissions are not because of inaccurate information
furnished in writing to the Implementing Partner by or on behalf of the EESL.

20.1.2 The Implementing Partner shall be entitled to disclaim responsibility for any design, data,
drawing, specification or other document, or any modification thereof provided or designated by
or on behalf of the EESL, by giving a notice of such disclaimer to the Project Manager.
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20.2 Codes and Standards

Wherever references are made in the Contract to codes and standards in accordance with which
the Contract shall be executed, the edition or the revised version of such codes and standards
current at the date twenty-eight (28) days prior to date of bid submission shall apply unless
otherwise specified. During Contract execution, any changes in such codes and standards shall be
applied after approval by the EESL and shall be treated in accordance with GCC Clause 39
(Changes Originating from Implementing Partner).

20.3 Approval/Review of Technical Documents by Project Manager, where ever applicable

20.3.1 The Implementing Partner shall prepare (or cause its Sub Implementing Partners to
prepare) and furnish to the Project Manager the documents listed in Appendix 7 (List of
Documents for Approval or Review) to the Contract Agreement for its approval or review as
specified and as in accordance with the requirements of GCC Sub-Clause 18.2(Program of
Performance).

Any part of the Facilities covered by or related to the documents to be approved by the Project
Manager shall be executed only after the Project Manager’s approval thereof.

GCC Sub-Clauses 20.3.2 through 20.3.7 shall apply to those documents requiring the Project
Manager’s approval, but not to those furnished to the Project Manager for its review only.

20.3.2 Within twenty one (21) days after receipt by the Project Manager of any document requiring
the Project Manager’s approval in accordance with GCC Sub-Clause 20.3.1, the Project Manager
shall either return one copy thereof to the Implementing Partner with its approval endorsed
thereon or shall notify the Implementing Partner in writing of its disapproval thereof and the
reasons therefor and the modifications that the Project Manager proposes.

20.3.3 The Project Manager shall not disapprove any document, except on the grounds that the
document does not comply with some specified provision of the Contract or that it is contrary to
good engineering practice.

20.3.4 If the Project Manager disapproves the document, the Implementing Partner shall modify
the document and resubmit it for the Project Manager’s approval in accordance with GCC Sub-
Clause 20.3.2. If the Project Manager approves the document subject to modification(s), the
Implementing Partner shall make the required modification(s), and upon resubmission with the
required modifications the document shall be deemed to have been approved.

The procedure for submission of the documents by the Implementing Partner and their approval
by the Project Manager shall be discussed and finalised with the Implementing Partner.

20.3.5 If any dispute or difference occurs between the EESL and the Implementing Partner in
connection with or arising out of the disapproval by the Project Manager of any document and/or
any modification(s) thereto that cannot be settled between the parties within a reasonable period,
then such dispute or difference may be referred to an Adjudicator for determination in accordance
with GCC Sub-Clause 6.1 (Adjudicator) hereof. If such dispute or difference is referred to an
Adjudicator, the Project Manager shall give instructions as to whether and if so, how, performance
of the Contract is to proceed. The Implementing Partner shall proceed with the Contract in
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accordance with the Project Manager’s instructions, provided that if the Adjudicator upholds the
Implementing Partner’s view on the dispute and if the EESL has not given notice under GCC Sub-
Clause 6.1.2 hereof, then the Implementing Partner shall be reimbursed by the EESL for any
additional costs incurred by reason of such instructions and shall be relieved of such
responsibility or liability in connection with the dispute and the execution of the instructions as
the Adjudicator shall decide, and the Time for Completion shall be extended accordingly.

20.3.6 The Project Manager’s approval, with or without modification of the document furnished by
the Implementing Partner, shall not relieve the Implementing Partner of any responsibility or
liability imposed upon it by any provisions of the Contract except to the extent that any
subsequent failure results from modifications required by the Project Manager.

20.3.7 The Implementing Partner shall not depart from any approved document unless the
Implementing Partner has first submitted to the Project Manager an amended document and
obtained the Project Manager’s approval thereof, pursuant to the provisions of this GCC Sub-
Clause 20.3.

If the Project Manager requests any change in any already approved document and/or in any
document based thereon, the provisions of GCC Clause 39 (Change in the Facilities) shall apply to
such request.

21. Procurement

21.1 Plant and Equipment

Subject to GCC Sub-Clause 14.2, the Implementing Partner shall manufacture or procure and
transport all the Plant and Equipment in an expeditious and orderly manner to the Site.

21.2 EESL-Supplied Plant, Equipment, and Materials
If Appendix 6 (Scope of Works and Supply by the EESL) to the Contract Agreement provides that the
EESL shall furnish any specific items of machinery, equipment or materials to the Implementing
Partner, the following provisions shall apply:

21.2.1 The EESL shall, at its own risk and expense, transport each item to the place on or near the
Site as agreed upon by the parties and make such item available to the Implementing Partner at the
time specified in the program furnished by the Implementing Partner, pursuant to GCC Sub-Clause
18.2 (Program of Performance),unless otherwise mutually agreed.

21.2.2 Upon receipt of such item, the Implementing Partner shall inspect the same visually and
notify the Project Manager of any detected shortage, defect or default. The EESL shall immediately
remedy any shortage, defect or default, or the Implementing Partner shall, if practicable and
possible, at the request of the EESL, remedy such shortage, defect or default at the EESL’s cost and
expense. After inspection, such item shall fall under the care, custody and control of the
Implementing Partner. The provision of this GCC Sub-Clause21.2.2 shall apply to any item
supplied to remedy any such shortage or default or to substitute for any defective item, or shall
apply to defective items that have been repaired.

21.2.3 The foregoing responsibilities of the Implementing Partner and its obligations of care,
custody and control shall not relieve the EESL of liability for any undetected shortage, defect or
default, nor place the Implementing Partner under any liability for any such shortage, defect or
default whether under GCC Clause 27 (Defect Liability) or under any other provision of Contract.
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21.3 Transportation

21.3.1 The Implementing Partner shall at its own risk and expense transport all the Plant and
Equipment and the Implementing Partner’s Equipment to the Site by the mode of transport that
the Implementing Partner judges most suitable under all the circumstances.

Packing Material

The Contractor shall ensure that all the plant and equipment are suitably packed and protected to
prevent damage or deterioration during its transportation to site, handling and storage at site till
the time of its installation. The ownership of all such packing material (except empty shipper's
containers on which the customs duty has been paid by the Contractor) shall stand transferred to
the Employer upon dispatch of the plant and equipment and endorsement of dispatch documents
in favour of the Employer.

21.3.2 Unless otherwise provided in the Contract, the Implementing Partner shall be entitled to
select any safe mode of transport operated by any person to carry the Plant and Equipment and
the Implementing Partner’s Equipment.

21.3.3 Upon despatch of each shipment of the Plant and Equipment and the Implementing Partner’s
Equipment, the Implementing Partner shall notify the EESL by telex, cable, facsimile or Electronic
Data Interchange (EDI) of the description of the Plant and Equipment and of the Implementing
Partner’s Equipment, the point and means of dispatch, and the estimated time and point of arrival
in the country where the Site is located, if applicable, and at the Site. The Implementing Partner shall
furnish the EESL with relevant shipping documents to be agreed upon between the parties.

21.3.4 The Implementing Partner shall be responsible for obtaining, if necessary, approvals from
the authorities for transportation of the Plant and Equipment and the Implementing Partner’s
Equipment to the Site. The EESL shall use its best endeavors in a timely and expeditious manner to
assist the Implementing Partner in obtaining such approvals, if requested by the Implementing
Partner. The Implementing Partner shall indemnify and hold harmless the EESL from and against
any claim for damage to roads, bridges or any other traffic facilities that may be caused by the
transport of the Plant and Equipment and the Implementing Partner’s Equipment to the Site.

21.4 Customs Clearance

The Implementing Partner shall, at its own expense, handle all imported Plant and Equipment and
Implementing Partner’s Equipment at the point(s) of import and shall handle any formalities for
customs clearance, subject to the EESL’s obligations under GCC Sub-Clause 14.2, provided that if
applicable laws or regulations require any application or act to be made by or in the name of the
EESL, the EESL shall take all necessary steps to comply with such laws or regulations. In the event
of delays in customs clearance due to fault of the EESL, the Implementing Partner shall be entitled
to an extension in the Time for Completion, pursuant to GCC Clause 40.

22. Installation

22.1 Setting Out/Supervision/Labour
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22.1.1 Bench Mark: The Implementing Partner shall be responsible for the true and proper
setting-out of the Facilities in relation to bench marks, reference marks and lines provided to it in
writing by or on behalf of the EESL.

If, at any time during the progress of installation of the Facilities, any error shall appear in the
position, level or alignment of the Facilities, the Implementing Partner shall forthwith notify the
Project Manager of such error and, at its own expense, immediately rectify such error to the
reasonable satisfaction of the Project Manager. If such error is based on incorrect data provided in
writing by or on behalf of the EESL, the expense of rectifying the same shall be borne by the EESL.

22.1.2 Implementing Partner’s Supervision: The Implementing Partner shall give or provide all
necessary superintendence during the installation of the Facilities, and the Construction Manager
or its deputy shall be constantly on the Site to provide full-time superintendence of the
installation. The Implementing Partner shall provide and employ only technical personnel who are
skilled and experienced in their respective callings and supervisory staff who are competent to
adequately supervise the work at hand.

22.1.3 Labour:

(a) The Implementing Partner shall provide and employ on the Site in the installation of the
Facilities such skilled, semi-skilled and unskilled labor as is necessary for the proper and
timely execution of the Contract. The Implementing Partner is encouraged to use local
labor that has the necessary skills.

(b) Unless otherwise provided in the Contract, the Implementing Partner shall be responsible
for the recruitment, transportation, accommodation and catering of all labor, local or
expatriate, required for the execution of the Contract and for all payments in connection
therewith.

(c) The Implementing Partner shall be responsible for obtaining all necessary permit(s)
and/or visa(s) from the appropriate authorities for the entry of all labor and personnel to
be employed on the Site into the country where the Site is located.

(d) The Implementing Partner shall at its own expense provide the means of repatriation to all
of its and its Sub Implementing Partner’s personnel employed on the Contract at the Site to
their various home countries. It shall also provide suitable temporary maintenance of all
such persons from the cessation of their employment on the Contract to the date
programmed for their departure. In the event that the Implementing Partner defaults in
providing such means of transportation and temporary maintenance, the EESL may
provide the same to such personnel and recover the cost of doing so from the
Implementing Partner.

(e) The Implementing Partner shall at all times during the progress of the Contract use its best
endeavors to prevent any unlawful, riotous or disorderly conduct or behavior by or
amongst its employees and the labor of its Sub Implementing Partners.

(f) The Implementing Partner shall, in all dealings with its labor and the labor of its Sub
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Implementing Partners currently employed on or connected with the Contract, pay due
regard to all recognized festivals, official holidays, religious or other customs and all local
laws and regulations pertaining to the employment of labor.

22.2 Contractor,simplementing Partner’s Equipment

22.2.1 All Contractors or Implementing Partners’ Equipment brought by the Implementing
Partner onto the Site shall be deemed to be intended to be used exclusively for the execution of the
Contract. The Implementing Partner shall not remove the same from the Site without the Project
Manager’s consent that such Implementing Partner’s Equipment is no longer required for the
execution of the Contract.

22.2.2 Unless otherwise specified in the Contract, upon completion of the Facilities, the
Implementing Partner shall remove from the Site all Equipment brought by the Implementing
Partner onto the Site and any surplus materials remaining thereon.

22.2.3 The EESL will, if requested, use its best endeavours to assist the Implementing Partner in
obtaining any local, state or national government permission required by the Implementing
Partner for the export of the Implementing Partner’s Equipment imported by the Implementing
Partner for use in the execution of the Contract that is no longer required for the execution of the
Contract.

22.3 Site Regulations and Safety

The EESL and the Implementing Partner shall establish Site regulations setting out the rules to be
observed in the execution of the Contract at the Site and shall comply therewith. The
Implementing Partner shall prepare and submit to the EESL, with a copy to the Project Manager,
proposed Site regulations for the EESL’s approval, which approval shall not be unreasonably
withheld.

Such Site regulations shall include, but shall not be limited to, rules in respect of security, safety of
the Facilities, gate control, sanitation, medical care, and fire prevention.

22.4 Opportunities for Other Implementing Partners

22.4.1 The Implementing Partner shall, upon written request from the EESL or the Project
Manager, give all reasonable opportunities for carrying out the work to any other Implementing
Partners employed by the EESL on or near the Site.

22.4.2 If the Implementing Partner, upon written request from the EESL or the Project Manager,
makes available to other Implementing Partners any roads or ways the maintenance for which the
Implementing Partner is responsible, permits the use by such other Implementing Partners of the
Implementing Partner’s Equipment, or provides any other service of whatsoever nature for such
other Implementing Partners, the EESL shall fully compensate the Implementing Partner for any
loss or damage caused or occasioned by such other Implementing Partners in respect of any such
use or service, and shall pay to the Implementing Partner reasonable remuneration for the use of
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such equipment or the provision of such services.

22.4.3 The Implementing Partner shall also so arrange to perform its work as to minimize, to the
extent possible, interference with the work of other Implementing Partners. The Project Manager
shall determine the resolution of any difference or conflict that may arise between the
Implementing Partner and other Implementing Partners and the workers of the EESL in regard to
their work.

22.4.4 The Implementing Partner shall notify the Project Manager promptly of any defects in the
other Implementing Partners’ work that come to its notice, and that could affect the Implementing
Partner’s work. The Project Manager shall determine the corrective measures, if any, required to
rectify the situation after inspection of the Facilities. Decisions made by the Project Manager shall
be binding on the Implementing Partner.

22.5 Emergency Work

If, by reason of an emergency arising in connection with and during the execution of the Contract,
any protective or remedial work is necessary as a matter of urgency to prevent damage to the
Facilities, the Implementing Partner shall immediately carry out such work.

If the Implementing Partner is unable or unwilling to do such work immediately, the EESL may do
or cause such work to be done as the EESL may determine is necessary in order to prevent damage
to the Facilities. In such event the EESL shall, as soon as practicable after the occurrence of any
such emergency, notify the Implementing Partner in writing of such emergency, the work done
and the reasons therefor. If the work done or caused to be done by the EESL is work that the
Implementing Partner was liable to do at its own expense under the Contract, the reasonable costs
incurred by the EESL in connection therewith shall be paid by the Implementing Partner to the
EESL. Otherwise, the cost of such remedial work shall be borne by the EESL.

22.6 Site Clearance

22.6.1 Site Clearance in Course of Performance: In the course of carrying out the Contract, the
Implementing Partner shall keep the Site reasonably free from all unnecessary obstruction, store
or remove any surplus materials, clear away any wreckage, rubbish or temporary works from the
Site, and remove any Implementing Partner’s Equipment no longer required for execution of the
Contract.

22.6.2 Clearance of Site after Completion: After Completion of all parts of the Facilities, the
Implementing Partner shall clear away and remove all wreckage, rubbish and debris of any kind
from the Site, and shall leave the Site and Facilities clean and safe.

Disposal of Scrap

The Contractor shall with the agreement of the Employer promptly remove from the site any
'Scrap' generated during performance of any activities at site in pursuance of the Contract. The
term 'Scrap' shall refer to scrap / waste / remnants arising out of the fabrication of structural steel
work and piping work at the project site in the course of execution of the contract and shall also
include any wastage of cables during the termination process while installing the cables.
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The ownership of such Scrap shall vest with the Contractor except in cases where the items have
been issued by the Employer from its stores for their installation only without any adjustment to
the Contract Price. The removal of scrap shall be subject to the Contractor producing the necessary
clearance from the relevant authorities (Custom, Excise etc.), if required by the law, in respect of
disposal of the scrap. The liability for the payment of the applicable taxes/duties shall be that of
the Contractor. Harmful scrap shall be disposed as per environmental statuary or other guidelines
at contractor or implementing partner own cost.

The Contractor shall also indemnify to keep the Employer harmless from any act of omission or
negligence on the part of the Contractor in following the statutory requirements with regard to
removal/disposal of scrap. The Indemnity Bond shall be furnished by Contractor as per proforma
enclosed in Section-VII (Forms and Procedure) as Form No. 14. Further, in case the laws require
the Employer to take prior permission of the relevant Authorities before handing over the scrap to
the Contractor, the same shall be obtained by the Contractor on behalf of the Employer.

However scrap generated in say replacement of pumps (i.e. old pumps as scrap) or any other scrap
which is owned by EESL as per contract agreement, the same shall be disposed by EESL and EESL
will get the payment. Contractor or Implementing Partner will co-ordinate with EESL and the
agency picking up the scrap, for scrap disposal.

22.7 Watching and Lighting
The Implementing Partner shall provide and maintain at its own expense all lighting, fencing, and
watching when and where necessary for the proper execution and the protection of the Facilities,
or for the safety of the owners and occupiers of adjacent property and for the safety of the public.

22.8 Work at Night and on Holidays

22.8.1 Unless otherwise provided in the Contract, no work shall be carried out during the night and
on public holidays of the country where the Site is located without prior written consent of the EESL,
except where work is necessary or required to ensure safety of the Facilities or for the protection
of life, or to prevent loss or damage to property, when the Implementing Partner shall immediately
advise the Project Manager, provided that provisions of this GCC Sub-Clause 22.8.1 shall not apply
to any work which is customarily carried out by rotary or double-shifts.

22.8.2 Notwithstanding GCC Sub-Clauses 22.8.1 or 22.1.3, if and when the Implementing Partner
considers it necessary to carry out work at night or on public holidays so as to meet the Time for
Completion and requests the EESL’s consent thereto, the EESL shall not unreasonably withhold
such consent.

23. Test and Inspection

23.1 The Implementing Partner shall at its own expense carry out at the place of manufacture
and/or on the Site all such tests and/or inspections of the Plant and Equipment and any part of the
Facilities as are specified in the Contract.

23.2 The EESL and the Project Manager or their designated representatives shall be entitled to attend
the aforesaid test and/or inspection, provided that the EESL shall bear all costs and expenses
incurred in connection with such attendance including, but not limited to, all traveling and board
and lodging expenses.
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23.3 Whenever the Implementing Partner is ready to carry out any such test and/or inspection,
the Implementing Partner shall give a reasonable advance notice of such test and/or inspection
and of the place and time thereof to the Project Manager. The Implementing Partner shall obtain
from any relevant third party or manufacturer any necessary permission or consent to enable the
EESL and the Project Manager (or their designated representatives)to attend the test and/or
inspection

23.4 The Implementing Partner shall provide the Project Manager with a certified report of the
results of any such test and/or inspection.

If the EESL or Project Manager (or their designated representatives)fails to attend the test and/or
inspection, or if it is agreed between the parties that such persons shall not do so, then the
Implementing Partner may proceed with the test and/or inspection in the absence of such
persons, and may provide the Project Manager with a certified report of the results thereof.

23.5 The Project Manager may require the Implementing Partner to carry out any test and/or
inspection not required by the Contract, provided that the Implementing Partner’s reasonable
costs and expenses incurred in the carrying out of such test and/or inspection shall be added to
the Contract Price. Further, if such test and/or inspection impedes the progress of work on the
Facilities and/or the Implementing Partner’s performance of its other obligations under the
Contract, due allowance will be made in respect of the Time for Completion and the other
obligations so affected.

23.6 If any Plant and Equipment or any part of the Facilities fails to pass any test and/or
inspection, the Implementing Partner shall either rectify or replace such Plant and Equipment or
part of the Facilities and shall repeat the test and/or inspection upon giving a notice under GCC
Sub-Clause 23.3.

23.7 If any dispute or difference of opinion shall arise between the parties in connection with or
arising out of the test and/or inspection of the Plant and Equipment or part of the Facilities that
cannot be settled between the parties within a reasonable period of time, it may be referred to the
Adjudicator for determination in accordance with GCC Sub-Clause 6.1 (Adjudicator).

23.8 The Implementing Partner shall afford the EESL and the Project Manager, at the EESL’s
expense, access at any reasonable time to any place where the Plant and Equipment are being
manufactured or the Facilities are being installed, in order to inspect the progress and the manner
of manufacture or installation, provided that the Project Manager shall give the Implementing
Partner a reasonable prior notice.

23.9 The Implementing Partner agrees that neither the execution of a test and/or inspection of
Plant and Equipment or any part of the Facilities, nor the attendance by the EESL or the Project
Manager, nor the issue of any test certificate pursuant to GCC Sub-Clause 23.4, shall release the
Implementing Partner from any other responsibilities under the Contract.

23.10 No part of the Facilities or foundations shall be covered up on the Site without the
Implementing Partner carrying out any test and/or inspection required under the Contract. The
Implementing Partner shall give a reasonable notice to the Project Manager whenever any such
part of the Facilities or foundations are ready or about to be ready for test and/or inspection; such
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test and/ or inspection and notice thereof shall be subject to the requirements of the Contract.

23.11 The Implementing Partner shall uncover any part of the Facilities or foundations, or shall
make openings in or through the same as the Project Manager may from time to time require at
the Site, and shall reinstate and make good such part or parts.

If any part of the Facilities or foundations have been covered up at the Site after compliance with
the requirement of GCC Sub-Clause 23.10 and are found to be executed in accordance with the
Contract, the expenses of uncovering, making openings in or through, reinstating, and making
good the same shall be borne by the EESL, and the Time for Completion shall be reasonably
adjusted to the extent that the Implementing Partner has thereby been delayed or impeded in the
performance of any of its obligations under the Contract.

24. Completion of the Facilities

24.1 As soon as the Facilities or any part thereof has, in the opinion of the Implementing Partner,
been completed operationally and structurally and put in a tight and clean condition as specified in
the Technical Specifications, excluding minor items not materially affecting the operation or safety
o the Facilities, the Implementing Partner shall so notify the EESL in writing.

24.2 Within seven (7) days after receipt of the notice from the Implementing Partner under GCC Sub-
Clause 24.1, the EESL shall supply the operating and maintenance personnel specified in
Appendix 6 (Scope of Works and Supply by the EESL) to the Contract Agreement, required for Pre
commissioning of the Facilities or any part thereof.

Unless otherwise specified in the Technical Specifications, the EESL shall also provide, within the
said seven (7) day period, the raw materials, utilities, lubricants, chemicals, catalysts, facilities,
services and other matters required for Pre commissioning of the Facilities or any part thereof.

24.3 As soon as reasonably practicable after the operating and maintenance personnel have been
supplied by the EESL and the raw materials, utilities, lubricants, chemicals, catalysts, facilities,
services and other matters, if so specified in Appendix 6 (Scope of Works and Supply by the
EESL)/ Technical Specifications, have been provided by the EESL in accordance with GCC Sub-Clause
24.2, the Implementing Partner shall commence Pre commissioning of the Facilities or the relevant
part thereof in preparation for Commissioning.

24.4 As soon as all works in respect of Pre commissioning are completed and, in the opinion of
the Implementing Partner, the Facilities or any part thereof is ready for Commissioning, the
Implementing Partner shall commence Commissioning as per procedures stipulated in Technical
Specifications, and as soon as Commissioning is satisfactorily completed, the Implementing Partner
shall so notify the Project Manager in writing.

24.5 The Project Manager shall, within fourteen (14) days after receipt of the Implementing
Partner’s notice under GCC Sub-Clause 24.4, either issue a Completion Certificate in the form specified
in the Forms and Procedures section in the bidding documents, stating that the Facilities or that part
thereof have reached Completion as at the date of the Implementing Partner’s notice under GCC
Sub-Clause 24.4, or notify the Implementing Partner in writing of any defects and/or deficiencies.

If the Project Manager notifies the Implementing Partner of any defects and/or deficiencies, the
Implementing Partner shall then correct such defects and/or deficiencies, and shall repeat the
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procedure described in GCC Sub Clause 24.4.

If the Project Manager is satisfied that the Facilities or that part thereof have reached Completion,
the Project Manager shall, within seven (7) days after receipt of the Implementing Partner’s
repeated notice, issue a Completion Certificate stating that the Facilities or that part thereof have
reached Completion as at the date of the Implementing Partner’s repeated notice.

If the Project Manager is not so satisfied, then it shall notify the Implementing Partner in writing of
any defects and/or deficiencies within seven (7) days after receipt of the Implementing Partner’s
repeated notice, and the above procedure shall be repeated.

24.6 If the Project Manager fails to issue the Completion Certificate and fails to inform the
Implementing Partner of any defects and/or deficiencies within fourteen (14) days after receipt of
the Implementing Partner’s notice under GCC Sub-Clause 24.4 or within seven (7) days after
receipt of the Implementing Partner’s repeated notice under GCC Sub-Clause 24.5, or if the EESL
makes use of the Facilities or part thereof, then the Facilities or that part thereof shall be deemed
to have reached Completion as of the date of the Implementing Partner’s notice or repeated notice,
or as of the EESL’s use of the Facilities, as the case may be.

24.7 As soon as possible after Completion, the Implementing Partner shall complete all
outstanding minor items so that the Facilities are fully in accordance with the requirements of the
Contract, failing which the EESL will undertake such completion and deduct the costs thereof from
any monies owing to the Implementing Partner.

24.8 Upon Completion, the EESL shall be responsible for the care and custody of the Facilities or
the relevant part thereof, together with the risk of loss or damage thereto, and shall thereafter
take over the Facilities or the relevant part thereof.

25. Commissioning, Guarantee Test and Operational Acceptance

25.1 Commissioning

25.1.1 Commissioning of the Facilities or any part thereof shall be completed by the Implementing
Partner as per procedures detailed in the Technical Specifications.

The EESL shall, unless otherwise specified in Appendix 6 (Scope of Works and Supply by the
EESL)/ Technical Specifications, supply the operating and maintenance personnel and all raw
materials, utilities, lubricants, chemicals, catalysts ,facilities, services and other matters required for
Commissioning of the Facilities.

25.2 Guarantee Test (where ever applicable)

25.2.1 The Guarantee Test (and repeats thereof) shall be conducted by the Implementing Partner after
Commissioning of the Facilities or the relevant part thereof to ascertain whether the Facilities or the
relevant part can attain the Functional Guarantees specified in the Contract Documents. The
Implementing Partner’s and Project Manager’s advisory personnel shall attend the Guarantee Test.
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The EESL shall promptly provide the Implementing Partner with such information as the
Implementing Partner may reasonably require in relation to the conduct and results of the
Guarantee Test (and any repeats thereof).

25.2.2 If for reasons not attributable to the Implementing Partner, the Guarantee Test of the
Facilities or the relevant part thereof cannot be successfully completed within the period from the
date of Completion specified in the SCC or any other period agreed upon by the EESL and the
Implementing Partner, the Implementing Partner shall be deemed to have fulfilled its obligations
with respect to the Functional Guarantees, and GCC Sub-Clauses 28.2 and 28.3 shall not apply.

25.3 Operational Acceptance

25.3.1 Subject to GCC Sub-Clause 25.4 (Partial Acceptance) below, Operational Acceptance shall
occur in respect of the Facilities or any part thereof when

(a) the Guarantee Test has been successfully completed and the Functional Guarantees are
met; or

(b) the Guarantee Test has not been successfully completed or has not been carried out for
reasons not attributable to the Implementing Partner within the period from the date of
Completion specified in the SCC or any other agreed upon period as specified in GCC Sub-
Clause 25.2.2 above, but successful Completion of the Facilities has been achieved; or

(C) the Implementing Partner has paid the liquidated damages specified in GCC Sub-Clause
28.3 hereof; and

(d) any minor items mentioned in GCC Sub-Clause 24.7 hereof relevant to the Facilities or that
part thereof have been completed.

25.3.2 At any time after any of the events set out in GCC Sub-Clause 25.3.1 have occurred, the
Implementing Partner may give a notice to the Project Manager requesting the issue of an
Operational Acceptance Certificate in the form provided in the Bidding Documents or in another
form acceptable to the EESL in respect of the Facilities or the part thereof specified in such notice
as at the date of such notice.

25.3.3 The Project Manager shall, after consultation with the EESL, and within forty five (45) days
after receipt of the Implementing Partner’s notice, issue an Operational Acceptance Certificate.

25.3.4 If within forty five (45) days after receipt of the Implementing Partner’s notice, the Project
Manager fails to issue the Operational Acceptance Certificate or fails to inform the Implementing
Partner in writing of the justifiable reasons why the Project Manager has not issued the
Operational Acceptance Certificate, the Facilities or the relevant part thereof shall be deemed to
have been accepted as at the date of the Implementing Partner’s said notice.

25.4 Partial Acceptance

25.4.1 If the Contract specifies that Completion and Commissioning shall be carried out in respect of
parts of the Facilities, the provisions relating to Completion and Commissioning including the
Guarantee Test shall apply to each such part of the Facilities individually, and the Operational
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Acceptance Certificate shall be issued accordingly for each such part of the Facilities.

25.4.2 If a part of the Facilities comprises facilities such as buildings, for which no Commissioning or
Guarantee Test is required, then the Project Manager shall issue the Operational Acceptance
Certificate for such facility when it attains Completion, provided that the Implementing Partner
shall thereafter complete any outstanding minor items that are listed in the Operational
Acceptance Certificate.

F. Guarantees and Liabilities

26. Completion Time Guarantee

26.1 The Implementing Partner guarantees that it shall attain Completion of the Facilities (or a part
for which a separate time for completion is specified in the SCC) within the Time for Completion
specified in the SCC pursuant to GCC Sub-Clause 8.2, or within such extended time to which the
Implementing Partner shall be entitled under GCC Clause 40 (Extension of Time for Completion)
hereof.

26.2 If the Implementing Partner fails to attain Completion of the Facilities or any part thereof
within the Time for Completion or any extension thereof under GCC Clause 40 (Extension of Time
for Completion), the Implementing Partner shall pay to the EESL liquidated damages in the amount
computed at the rates specified in the SCC. The aggregate amount of such liquidated damages
shall in no event exceed the amount specified as “Maximum” in the SCC. Once the “Maximum” is
reached, the EESL may consider termination of the Contract, pursuant to GCC Sub-Clause 42.2.2.

Such payment shall completely satisfy the Implementing Partner’s obligation to attain Completion of
the Facilities or the relevant part thereof within the Time for Completion or any extension thereof
under GCC Clause 40(Extension of Time for Completion). The Implementing Partner shall have no
further liability whatsoever to the EESL in respect thereof.

However, the payment of liquidated damages shall not in any way relieve the Implementing Partner
from any of its obligations to complete the Facilities or from any other obligations and liabilities of
the Implementing Partner under the Contract.

Save for liquidated damages payable under this GCC Sub-Clause 26.2, the failure by the
Implementing Partner to attain any milestone or other act, matter or thing by any date specified in
Appendix 4 (Time Schedule) to the Contract Agreement and/or other program of work prepared
pursuant to GCC Clause 18 (Program of Performance) shall not render the Implementing Partner
liable for any loss or damage thereby suffered by the EESL.

27. Defect Liability

27.1 The Implementing Partner warrants that the Facilities or any part thereof shall be free from
defects in the design, engineering, materials and workmanship of the Plant and Equipment
supplied and of the work executed.

27.2 The Defect Liability Period shall be eighteen (18) months from the date of Completion of the
Facilities (or any part thereof) or twelve (12) months from the date of Operational Acceptance of
the Facilities (or any part thereof), whichever first occurs, unless specified otherwise in the SCC.
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If during the Defect Liability Period any defect should be found in the design, engineering,
materials and workmanship of the Plant and Equipment supplied or of the work executed by the
Implementing Partner, the Implementing Partner shall promptly, in consultation and agreement
with the EESL regarding appropriate remedying of the defects, and at its cost, repair, replace or
otherwise make good (as the Implementing Partner shall, at its discretion, determine) such defect
as well as any damage to the Facilities caused by such defect. The Implementing Partner shall not
be responsible for the repair, replacement or making good of any defect or of any damage to the
Facilities arising out of or resulting from any of the following causes:

(a) improper operation or maintenance of the Facilities by the EESL
(b) operation of the Facilities outside specifications provided in the Contract.

(c) Normal wear and tear.

27.3 The Implementing Partner’s obligations under this GCC Clause 27 shall not apply to

(a) any materials that are supplied by the EESL under GCC Sub- Clause 21.2 (EESL-Supplied
Plant, Equipment and Materials), are normally consumed in operation, or have a normal life
shorter than the Defect Liability Period stated herein.

(b) any designs, specifications or other data designed, supplied or specified by or on behalf of the
EESL or any matters for which the Implementing Partner has disclaimed responsibility
herein.

(c) any other materials supplied or any other work executed by or on behalf of the EESL, except
for the work executed by the EESL under GCC Sub-Clause 27.7.

27.4 The EESL shall give the Implementing Partner a notice stating the nature of any such defect
together with all available evidence thereof, promptly following the discovery thereof. The EESL
shall afford all reasonable opportunity for the Implementing Partner to inspect any such defect.

27.5 The EESL shall afford the Implementing Partner all necessary access to the Facilities and the
Site to enable the Implementing Partner to perform its obligations under this GCC Clause 27.

The Implementing Partner may, with the consent of the EESL, remove from the Site any Plant and
Equipment or any part of the Facilities that are defective if the nature of the defect, and/or any
damage to the Facilities caused by the defect, is such that repairs cannot be expeditiously carried
out at the Site.

27.6 If the repair, replacement or making good is of such a character that it may affect the
efficiency of the Facilities or any part thereof, the EESL may give to the Implementing Partner a
notice requiring that tests of the defective part of the Facilities shall be made by the Implementing
Partner immediately upon completion of such remedial work, whereupon the Implementing
Partner shall carry out such tests.

If such part fails the tests, the Implementing Partner shall carry out further repair, replacement or
making good (as the case may be) until that part of the Facilities passes such tests. The tests in
character shall in any case be not less than what has already been agreed by the EESL and the
Implementing Partner for the original equipment/part of the Facilities.
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27.7 If the Implementing Partner fails to commence the work necessary to remedy such defect or
any damage to the Facilities caused by such defect within a reasonable time (which shall in no
event be considered to be less than fifteen (15) days), the EESL may, following notice to the
Implementing Partner, proceed to do such work, and the reasonable costs incurred by the EESL in
connection therewith shall be paid to the EESL by the Implementing Partner or may be deducted
by the EESL from any monies due to the Implementing Partner or claimed under the Performance
Security.

27.8 If the Facilities or any part thereof cannot be used by reason of such defect and/or making
good of such defect, the Defect Liability Period of the Facilities or such part, as the case may be,
shall be extended by a period equal to the period during which the Facilities or such part cannot
be used by the EESL because of any of the aforesaid reasons. Upon correction of the defects in the
Facilities or any part thereof by repair/ replacement, such repair/replacement shall have the
Defect Liability Period extended by a period of twelve (12) month from the time such
replacement/ repair of the Facilities or any part thereof.

27.9 Except as provided in GCC Clauses 27 and 33 (Loss of or Damage to Property / Accident or
Injury to Workers/Indemnification), the Implementing Partner shall be under no liability whatsoever
and howsoever arising, and whether under the Contract or at law, in respect of defects in the
Facilities or any part thereof, the Plant and Equipment, design or engineering or work executed
that appear after Completion of the Facilities or any part thereof, except where such defects are the
result of the gross negligence ,fraud, criminal or wilful action of the Implementing Partner.

27.10 In addition, the Implementing Partner shall also provide an extended warranty for any such
component of the Facilities and during the period of time as may be specified in the SCC. Such
obligation shall be in addition to the defect liability specified under GCC Sub-Clause 27.2.

28. Functional Guarantees

28.1 The Implementing Partner guarantees that during the Guarantee Test, the Facilities and all parts
thereof shall attain the Functional Guarantees specified in Appendix 8 (Functional Guarantees) to the
Contract Agreement, subject to and upon the conditions therein specified.

28.2 If, for reasons attributable to the Implementing Partner, the guaranteed level of the Functional
Guarantees specified in Appendix 8 (Functional Guarantees) to the Contract Agreement are not met
either in whole or in part, the Implementing Partner shall, within a mutually agreed time, at its
cost and expense make such changes, modifications and/or additions to the Plant or any part
thereof as may be necessary to meet such Guarantees. The Implementing Partner shall notify the
EESL upon completion of the necessary changes, modifications and/or additions, and shall seek
the EESL's consent to repeat the Guarantee Test. If the specified Functional Guarantees are not
established even during the repeat of the Guarantee Test, the EESL may at its option, either

(a) Reject the Equipment and recover the payments already made, or

(b) Terminate the Contract pursuant to GCC Sub-Clause 42.2.2 and recover the payments
already made, or

(c) Accept the equipment after levy of liquidated damages in accordance with the provisions
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specified in Appendix-8(Functional Guarantees) to the Contract Agreement.

28.3 In case the EESL exercises its option to accept the equipment after levy of liquidated damages,
the payment of liquidated damages under GCC Sub-Clause 28.2, up to the limitation of liability
specified in the Appendix-8 (Functional Guarantees) to the Contract Agreement, shall completely
satisfy the Implementing Partner’s guarantees under GCC Sub-Clause 28.2, and the Implementing
Partner shall have no further liability whatsoever to the EESL in respect thereof. Upon the
payment of such liquidated damages by the Implementing Partner, the Project Manager shall issue
the Operational Acceptance Certificate for the Facilities or any part thereof in respect of which the
liquidated damages have been so paid.

29. Patent Indemnity

29.1 The Implementing Partner shall, subject to the EESL’s compliance with GCC Sub-Clause 29.2,
indemnify and hold harmless the EESL and its employees and officers from and against any and all
suits, actions or administrative proceedings, claims, demands, losses, damages, costs, and
expenses of whatsoever nature, including attorney’s fees and expenses, which the EESL may suffer
as a result of any infringement or alleged infringement of any patent, utility model, registered
design, trademark, copyright or other intellectual property right registered or otherwise existing at
the date of the Contract by reason of: (a) the installation of the Facilities by the Implementing
Partner or the use of the Facilities in the country where the Site is located; and (b) the sale of the
products produced by the Facilities in any country.

Such indemnity shall not cover any use of the Facilities or any part thereof other than for the purpose
indicated by or to be reasonably inferred from the Contract, any infringement resulting from the use
of the Facilities or any part thereof, or any products produced thereby in association or
combination with any other equipment, plant or material snot supplied by the Implementing
Partner, pursuant to the Contract Agreement.

29.2 If any proceedings are brought or any claim is made against the EESL arising out of the matters
referred to in GCC Sub-Clause 29.1, the EESL shall promptly give the Implementing Partner a
notice thereof, and the Implementing Partner may at its own expense and in the EESL’s name
conduct such proceedings or claim and any negotiations for the settlement of any such proceedings
or claim.

If the Implementing Partner fails to notify the EESL within twenty-eight (28) days after receipt of
such notice that it intends to conduct any such proceedings or claim, then the EESL shall be free to
conduct the same on its own behalf. Unless the Implementing Partner has so failed to notify the
EESL within the twenty-eight (28) day period, the EESL shall make no admission that may be
prejudicial to the defense of any such proceedings or claim.

The EESL shall, at the Implementing Partner’s request, afford all available assistance to the
Implementing Partner in conducting such proceedings or claim, and shall be reimbursed by the
Implementing Partner for all reasonable expenses incurred in so doing.

29.3The EESL shall indemnify and hold harmless the Implementing Partner and its employees,
officers and Sub Implementing Partners from and against any and all suits, actions or administrative
proceedings, claims, demands, losses, damages, costs, and expenses of whatsoever nature, including
attorney’s fees and expenses, which the Implementing Partner may suffer as a result of any
infringement or alleged infringement of any patent, utility model, registered design, trademark,
copyright or other intellectual property right registered or otherwise existing at the date of the
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Contract arising out of or in connection with any design, data, drawing, specification, or other
documents or materials provided or designed by or on behalf of the EESL.

30. Limitation of Liability
30.1 Except in cases of criminal negligence or wilful misconduct,

(a) the Implementing Partner shall not be liable to the EESL, whether in contract, tort, or otherwise,
for any indirect or consequential loss or damage, loss of use, loss of production, or loss of
profits or
interest costs, provided that this exclusion shall not apply to any obligation of the
Implementing Partner to pay liquidated damages to the EESL and

(b) the aggregate liability of the Implementing Partner to the EESL, whether under the Contract,
in tort or otherwise, shall not exceed the total Contract Price, provided that this limitation
shall not apply to any obligation of the Implementing Partner to indemnify the EESL with
respect to patent infringement or as specified in SCC.

G. Risk Distribution
31. Transfer of Ownership

31.10wnership of the Plant and Equipment (including spare parts) procured in the country where
the Site is located shall be transferred to the EESL when the Plant and Equipment are reached at
site.

31.20wnership of the Implementing Partner’s Equipment used by the Implementing Partner and its
Sub Implementing Partners in connection with the Contract shall remain with the Implementing
Partner or its Sub Implementing Partners.

31.30wnership of any Plant and Equipment in excess of the requirements for the Facilities shall
revert to the Implementing Partner upon Completion of the Facilities or at such earlier time when the
EESL and the Implementing Partner agree that the Plant and Equipment in question are no longer
required for the Facilities, provided quantity of any Plant and Equipment specifically stipulated in
the Contract shall be the property of the EESL whether or not incorporated in the Facilities.

31.4 Disposal of surplus material

Ownership of any Plant and Equipment in excess of the requirements for the Facilities (i.e. surplus
material) shall revert to the Contractor upon Completion of the Facilities and Guarantee Test or at
such earlier time when the Employer and the Contractor agree that the Plant and Equipment in
question are no longer required for the Facilities, provided quantity of any Plant and Equipment
specifically stipulated in the Contract shall be the property of the Employer whether or not
incorporated in the Facilities. The Contractor shall remove from the site such surplus material
brought by him in pursuance of the Contract, subject to the Contractor producing the necessary
clearance from the relevant authorities (Customs, Excise etc.), if required by law, in respect of re-
export or disposal of the surplus material locally. The liability for the payment of the applicable
taxes/ duties, if any, on the surplus material so re-exported and/or disposed locally shall be that of
the Contractor.
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The Contractor shall also indemnify to keep the Employer harmless from any act of omission or
negligence on the part of the Contractor in following the statutory requirements with regard to
removal / disposal of surplus material. The Indemnity Bond shall be furnished by contractor as
per proforma enclosed in Section-VII (Forms and Procedure) as Form No. 14. Further, in case the
laws require the Employer to take prior permission of the relevant Authorities before handing
over the surplus material to the Contractor, the same shall be obtained by the Contractor on behalf
of the Employer.

31.5 Notwithstanding the transfer of ownership of the Plant and Equipment, the responsibility for
care and custody thereof together with the risk, of loss or damage thereto shall remain with the
Implementing Partner pursuant to GCC Clause 32 (Care of Facilities) hereof until Completion of the
Facilities or the part thereof in which such Plant and Equipment are incorporated.

31.5 In case of two/three Contracts entered into between the EESL and the Implementing
Partner as per GCC Sub-Clause 3.6 or where the EESL hands over his equipment to the
Implementing Partner for executing the Contract, then the Implementing Partner shall at the
time of taking delivery of the Equipment through Bill of Lading or other despatch documents
furnish Trust Receipt for Plant, Equipment and Materials and also execute an Indemnity Bond
in favour of the EESL in the form acceptable to EESL for keeping the equipment in safe custody
and to utilise the same exclusively for the purpose of the said Contract. Proforma for the Trust
Receipt and Indemnity bond. The EESL shall also issue a separate Authorisation Letter to the
Implementing Partner to enable him to take physical delivery of plant, equipment and materials
from the EESL.

32 Care of Facilities

32.1 The Implementing Partner shall be responsible for the care and custody of the Facilities or any
part thereof until the date of Completion of the Facilities pursuant to GCC Clause 24 (Completion
of the Facilities) or, where the Contract provides for Completion of the Facilities in parts, until the
date of Completion of the relevant part, and shall make good at its own cost any loss or damage
that may occur to the Facilities or the relevant part thereof from any cause whatsoever during
such period. The Implementing Partner shall also be responsible for any loss or damage to the
Facilities caused by the Implementing Partner or its Sub Implementing Partners in the course of
any work carried out, pursuant to GCC Clause 27 (Defect Liability). Notwithstanding the foregoing,
the Implementing Partner shall not be liable for any loss or damage to the Facilities or that part
thereof caused by reason of any of the matters specified or referred to in paragraphs (a), (b) and (c) of
GCC Sub-Clauses 32.2 and 38.1.

32.2 If any loss or damage occurs to the Facilities or any part thereof or to the Implementing
Partner’s temporary facilities by reason of

(a) (insofar as they relate to the country where the Site is located) nuclear reaction, nuclear
radiation, radioactive contamination, pressure wave caused by aircraft or other aerial
objects, or any other occurrences that an experienced Implementing Partner could not
reasonably foresee, or if reasonably foreseeable could not reasonably make provision for
or insure against, insofar as such risks are not normally insurable on the insurance market
and are mentioned in the general exclusions of the policy of insurance, including War Risks
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and Political Risks, taken out under GCC Clause 34 (Insurance) hereof.

(b) any use or occupation by the EESL or any third party (other than a Sub Implementing
Partner) authorized by the EESL of any part of the Facilities.

(c) any use of or reliance upon any design, data or specification provided or designated by or
on behalf of the EESL, or any such matter for which the Implementing Partner has
disclaimed responsibility herein,

the EESL shall pay to the Implementing Partner all sums payable in respect of the Facilities
executed, notwithstanding that the same be lost, destroyed or damaged, and will pay to the
Implementing Partner the replacement value of all temporary facilities and all parts thereof lost,
destroyed or damaged. If the EESL requests the Implementing Partner in writing to make good any
loss or damage to the Facilities thereby occasioned, the Implementing Partner shall make good the
same at the cost of the EESL in accordance with GCC Clause 39 (Change in the Facilities). If the EESL
does not request the Implementing Partner in writing to make good any loss or damage to the
Facilities thereby occasioned, the EESL shall either request a change in accordance with GCC
Clause 39 (Change in the Facilities),excluding the performance of that part of the Facilities thereby
lost, destroyed or damaged, or, where the loss or damage affects a substantial part of the Facilities,
the EESL shall terminate the Contract pursuant to GCC Sub-Clause 42.1 (Termination for EESL’s
Convenience) hereof, except that the Implementing Partner shall have no entitlement to profit under
paragraph (e) of GCC Sub-Clause 42.1.3 in respect of any unexecuted Facilities as at the date of
termination.

32.3 The Implementing Partner shall be liable for any loss of or damage to any Implementing Partner’s
Equipment, or any other property of the Implementing Partner used or intended to be used for
purposes of the Facilities, except (i) as mentioned in GCC Sub-Clause 32.2 (with respect to the
Implementing Partner’s temporary facilities), and (ii) where such loss or damage arises by reason
of any of the matters specified in GCC Sub-Clauses 32.2(b) and (c) and 38.1.

32.3 With respect to any loss or damage caused to the Facilities or any part thereof or to the
Implementing Partner’s Equipment by reason of any of the matters specified in GCC Sub-Clause
38.1, the provisions of GCC Sub-Clause38.3 shall apply.

33 Loss of or Damage to Property; Accident or Injury to workers; Indemnification

33.1 Subject to GCC Sub - Clause 33.3, the Implementing Partner shall indemnify and hold
harmless the EESL and its employees and officers from and against any and all suits, actions or
administrative proceedings, claims, demands, losses, damages, costs, and expenses of whatsoever
nature, including attorney’s fees and expenses, in respect of the death or injury of any person or loss of
or damage to any property (other than the Facilities whether accepted or not), arising in
connection with the supply and installation of the Facilities and by reason of the negligence of the
Implementing Partner or its Sub Implementing Partners, or their employees, officers or agents,
except any injury, death or property damage caused by the negligence of the EESL, its
Implementing Partners, employees, officers or agents.

33.2 If any proceedings are brought or any claim is made against the EESL that might subject the
Implementing Partner to liability under GCC Sub-Clause33.1, the EESL shall promptly give the
Implementing Partner a notice thereof and the Implementing Partner may at its own expense and
in the EESL’s name conduct such proceedings or claim and any negotiations for the settlement of
any such proceedings or claim.
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If the Implementing Partner fails to notify the EESL within twenty-eight (28) days after receipt of
such notice that it intends to conduct any such proceedings or claim, then the EESL shall be free to
conduct the same on its own behalf. Unless the Implementing Partner has so failed to notify the
EESL within the twenty-eight (28) day period, the EESL shall make no admission that may be
prejudicial to the defense of any such proceedings or claim.

The EESL shall, at the Implementing Partner’s request, afford all available assistance to the
Implementing Partner in conducting such proceedings or claim, and shall be reimbursed by the
Implementing Partner for all reasonable expenses incurred in so doing.

33.3 The EESL shall indemnify and hold harmless the Implementing Partner and its employees,
officers and Sub Implementing Partners from any liability for loss of or damage to property of the
EESL, other than the Facilities not yet taken over, that is caused by fire, explosion or any other
perils, in excess of the amount recoverable from insurances procured under GCC Clause 34
(Insurances), provided that such fire, explosion or other perils were not caused by any act or
failure of the Implementing Partner.

33.4 The party entitled to the benefit of an indemnity under this GCC Clause33 shall take all
reasonable measures to mitigate any loss or damage which has occurred. If the party fails to take
such measures, the other party’s liabilities shall be correspondingly reduced.

34 Insurance

34.1 To the extent specified in Appendix 3 (Insurance Requirements) to the Contract Agreement,
the Implementing Partner shall at its expense take out and maintain in effect, or cause to be taken
out and maintained in effect, during the performance of the Contract, the insurances set forth
below inthe sums and with the deductibles and other conditions specified in the said Appendix.
The identity of the insurers and the form of the policies shall be subject to the approval of the
EESL, who should not

Unreasonably withhold such approval.

(a) Cargo Insurance During Transport

Covering loss or damage occurring while in transit from the Implementing Partner’s or Sub
Implementing Partner’s works or stores until arrival at the Site, to the Plant and Equipment
(including spare parts therefor)and to the Implementing Partner’s Equipment.

(b) Installation All Risks Insurance
Covering physical loss or damage to the Facilities at the Site, occurring prior to Completion of the

Facilities, with an extended maintenance coverage for the Implementing Partner’s liability in
respect of any loss or damage occurring during the Defect Liability Period while the Implementing
Partner is on the Site for the purpose of performing its obligations during the Defect Liability
Period.

(c)Third Party Liability Insurance
Covering bodily injury or death suffered by third parties (including the EESL’s personnel) and loss

of or damage to property occurring in connection with the supply and installation of the Facilities.

(d) Automobile Liability Insurance
Covering use of all vehicles used by the Implementing Partner or its Sub Implementing Partners
(whether or not owned by them) in connection with the execution of the Contract.
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(e) Workers’ Compensation
In accordance with the statutory requirements applicable in any country where the Contract or

any part thereof is executed.

(f) EESL’s Liability
In accordance with the statutory requirements applicable in any country where the Contract or

any part thereof is executed.

(8) Other Insurances
Such other insurances as may be specifically agreed upon by the parties hereto as listed in the said

Appendix 3.

34.2 The EESL shall be named as co-insured under all insurance policies taken out by the
Implementing Partner pursuant to GCC Sub-Clause 34.1, except for the Third Party Liability,
Workers’ Compensation and EESL’s Liability Insurances, and the Implementing Partner’s Sub
Implementing Partners shall be named as co-insured’s under all insurance policies taken out by
the Implementing Partner pursuant to GCC Sub-Clause 34.1 except for the Cargo Insurance During
Transport, Workers’ Compensation and EESL’s Liability Insurances. All insurers’ rights of
subrogation against such co-insured’s for losses or claims arising out of the performance of the
Contract shall be waived under such policies.

34.3 The Implementing Partner shall, in accordance with the provisions of Appendix 3 (Insurance
Requirements) to the Contract Agreement, deliver to the EESL certificates of insurance (or copies
of the insurance policies) as evidence that the required policies are in full force and effect. The
certificates shall provide that no less than twenty-one (21) days’ notice shall be given to the EESL
by insurers prior to cancellation or material modification of a policy.

34.4 The Implementing Partner shall ensure that, where applicable, its Sub Implementing
Partner(s) shall take out and maintain in effect adequate insurance policies for their personnel
and vehicles and for work executed by them under the Contract, unless such Sub Implementing
Partners are covered by the policies taken out by the Implementing Partner.

34.5 The EESL shall at its expense take out and maintain in effect during the performance of the
Contract those insurances specified in Appendix 3 (Insurance Requirements) to the Contract
Agreement.

34.6 If the Implementing Partner fails to take out and/or maintain in effect the insurances referred
to in GCC Sub-Clause 34.1, the EESL may take out and maintain in effect any such insurances and
may from time to time deduct from any amount due the Implementing Partner under the Contract
any premium that the EESL shall have paid to the insurer, or may otherwise recover such amount
as a debt due from the Implementing Partner. If the EESL fails to take out and/or maintain in effect
the insurances referred to in GCC 34.5, the Implementing Partner may take out and maintain in
effect any such insurances and may from time to time deduct from any amount due the EESL
under the Contract any premium that the Implementing Partner shall have paid to the insurer, or
may otherwise recover such amount as a debt due from the EESL. If the Implementing Partner fails
to or is unable to take out and maintain in effect any such insurances, the Implementing Partner
shall nevertheless have no liability or responsibility towards the EESL, and the Implementing
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Partner shall have full recourse against the EESL for any and all liabilities of the EESL herein.

34.7 Unless otherwise provided in the Contract, the Implementing Partner shall prepare and
conduct all and any claims made under the policies effected by it pursuant to this GCC Clause 34,
and all monies payable by any insurers shall be paid to the Implementing Partner as per the
procedure outlined in GCC Sub- Clause 34.8 below. The EESL shall give to the Implementing
Partner all such reasonable assistance as may be required by the Implementing Partner. With
respect to insurance claims in which the EESL’s interest is involved, the Implementing Partner
shall not give any release or make any compromise with the insurer without the prior written
consent of the EESL. With respect to insurance claims in which the Implementing Partner’s
interest is involved, the EESL shall not give any release or make any compromise with the insurer
without the prior written consent of the Implementing Partner.

34.8 (i) wherever total damages/loss of equipment/material, would occur, the Implementing
Partner will be entitled to payment of all payments received from the underwriters except the
following amounts:

(a) The amount paid to the Implementing Partner under the Contract in respect of
equipment/material damaged/lost (excluding the pro-rata initial advance) but including
the entire amount of escalation, if any, already paid to the Con-tractor.

(b) Custom Duties and other taxes and duties which have already been paid by the EESL.

In the event the claim money settled, is less than the total of the amount in a & b above, then
the entire claim money settled will be retained by the EESL and the Implementing Partner will
forth-with pay the EESL the short fall amount between the claim money and the total of
amounts as per a & b mentioned above.

Subsequent payments, if any, due under the Contract shall be regulated by the relevant terms
of payment.

(II) In case of damage to any equipment/material during any stage, the Implementing Partner
upon rectification of the damaged equipment to the satisfaction of the EESL shall be paid to the
extent of full claims settled by the underwriters.

35 Unforeseen Conditions

35.1 If, during the execution of the Contract, the Implementing Partner shall encounter on the Site
any physical conditions (other than climatic conditions) or artificial obstructions that could not
have been reasonably foreseen prior to the date of the Contract Agreement by an experienced
Implementing Partner on the basis of reasonable examination of the data relating to the
Facilities(including any data as to boring tests) provided by the EESL, and on the basis of
information that it could have obtained from a visual inspection of the Site (if access thereto was
available) or other data readily available to it relating to the Facilities, and if the Implementing
Partner determines that it will in consequence of such conditions or obstructions incur additional
cost and expense or require additional time to perform its obligations under the Contract that
would not have been required if such physical conditions or artificial obstructions had not been
encountered, the Implementing Partner shall promptly, and before performing additional work or
using additional Plant and Equipment or Implementing Partner’s Equipment, notify the Project
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Manager in writing of

a) the physical conditions or artificial obstructions on the Site that could not have been
reasonably foreseen.

b) the additional work and/or Plant and Equipment and/or Implementing Partner’s
Equipment required, including the steps which the Implementing Partner will or proposes
to take to overcome such conditions or obstructions.

c) the extent of the anticipated delay.
d) the additional cost and expense that the Implementing Partner is likely to incur.

On receiving any notice from the Implementing Partner under this GCC Sub-Clause35.1, the
Project Manager shall promptly consult with the EESL and Implementing Partner and decide upon
the actions to be taken to overcome the physical conditions or artificial obstructions encountered.
Following such consultations, the Project Manager shall instruct the Implementing Partner, with a
copy to the EESL, of the actions to be taken.

35.2 Any reasonable additional cost and expense incurred by the Implementing Partner in
following the instructions from the Project Manager to overcome such physical conditions or
artificial obstructions referred to in GCC Sub-Clause 35.1 shall be paid by the EESL to the
Implementing Partner as an addition to the Contract Price.

35.3 If the Implementing Partner is delayed or impeded in the performance of the Contract because
of any such physical conditions or artificial obstructions referred to in GCC Sub-Clause 35.1, the
Time for Completion shall be extended in accordance with GCC Clause 40 (Extension of Time for
Completion).

36 Change in Laws and Regulations

36.1 If, after the date seven (7) days prior to the date of Bid submission, in the country where the
Site is located, any law, regulation, ordinance, order or by-law having the force of law is enacted,
promulgated, abrogated or changed (which shall be deemed to include any change in interpretation
or application by the competent authorities) that subsequently affects the costs and expenses of the
Implementing Partner and/or the Time for Completion, the Contract Price shall be correspondingly
increased or decreased, and/or the Time for Completion shall be reasonably adjusted to the extent
that the Implementing Partner has thereby been affected in the performance of any of its
obligations under the Contract. However, these adjustments would be restricted to direct
transactions between the EESL and the Implementing Partner/Assignee of Foreign Implementing
Partner (if applicable). These adjustment shall not be applicable on procurement of raw materials,
intermediary components etc. by the Implementing Partner/Assignee of Foreign Implementing
Partner and shall also not be applicable on bought out items despatched directly from sub-vendor
worKks to site. Further, no adjustment of the Contract Price and/or payment or reimbursement of
taxes, duties or levies shall be made on account of variation in or withdrawal of Deemed Export
benefits. Notwithstanding the foregoing, such additional or reduced costs shall not be separately
paid or credited if the same has already been accounted for in the price adjustment provisions
where applicable, in accordance with the Appendix 2 to the Contract Agreement.

37 Force Majure

Slq;'mlure - Page | 44
CN=SACHIN KUMAR, SERIALNUMBER=! 94(_80ba5349d822Z7Zb].l7FF5CeC?938d‘
eaQSfa058d124509blc2f49(50596 ST=DELHI, OID.2.5.4.17
—b799373457018502(7a7&F5688F€a254533560a452dldeie&c529dd
lSFC4DSGC OU=SENIOR ENGINEER, O=ENERGY EFFICIENCY SERVICES LIMIT
ED, C=IN
User ID : sachin.kumar
Serial No : 14513AF



37.1 “Force Majeure” shall mean any event beyond the reasonable control of the EESL or of the
Implementing Partner, as the case may be, and which is unavoidable notwithstanding the
reasonable care of the party affected.

37.2 If either party is prevented, hindered or delayed from or in performing any of its obligations
under the Contract by an event of Force Majeure, then it shall notify the other in writing of the
occurrence of such event and the circumstances thereof within fourteen (14) days after the
occurrence of such event.

37.3 The party who has given such notice shall be excused from the performance or punctual
performance of its obligations under the Contract for so long as the relevant event of Force Majeure
continues and to the extent that such party’s performance is prevented, hindered or delayed. The
Time for Completion shall be extended in accordance with GCC Clause 40 (Extension of Time for
Completion).

37.4 The party or parties affected by the event of Force Majeure shall use reasonable efforts to
mitigate the effect thereof upon its or their performance of the Contract and to fulfill its or their
obligations under the Contract, but without prejudice to either party’s right to terminate the
Contract under GCC Sub-Clauses 37.6 and 38.5.

37.5 No delay or non performance by either party hereto caused by the occurrence of any event
of Force Majeure shall
a) constitute a default or breach of the Contract

b) (subject to GCC Sub-Clauses 32.2, 38.3 and 38.4) give rise to any claim for damages or

additional cost or expense occasioned thereby

If and to the extent that such delay or non performance is caused by the occurrence of an event of
Force Majeure.

37.6 If the performance of the Contract is substantially prevented, hindered or delayed for a single
period of more than sixty (60) days or an aggregate period of more than one hundred and twenty
(120) days on account of one or more events of Force Majeure during the currency of the Contract,
the parties will attempt to develop a mutually satisfactory solution, failing which the dispute shall
be resolved in accordance with GCC Clause 6.

37.7 Notwithstanding GCC Sub-Clause 37.5, Force Majeure shall not apply to any obligation of the
EESL to make payments to the Implementing Partner herein.

38 War Risks

38.1 “War Risks” shall mean any of the following events occurring or existing in or near the
country (or countries) where the Site is located:

a) war, hostilities or warlike operations (whether a state of war is declared or not), invasion,
act of foreign enemy and civil war

b) rebellion, revolution, insurrection, mutiny, usurpation of civil or military government,
conspiracy, riot, civil commotion and terrorist acts, and
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c) any explosion or impact of any mine, bomb, shell, grenade or other projectile, missile,
munitions or explosive of war.

38.2 Notwithstanding anything contained in the Contract, the Implementing Partner shall have no
liability whatsoever for or with respect to
a) destruction of or damage to Facilities, Plant & Equipment, or any part thereof

b) destruction of or damage to property of the EESL or any third party
c) injury or loss of life

if such destruction, damage, injury or loss of life is caused by any War Risks, and the EESL shall
indemnify and hold the Implementing Partner harmless from and against any and all claims,
liabilities, actions, lawsuits, damages, costs, charges or expenses arising in consequence of or in
connection with the same.

38.3 If the Facilities or any Plant and Equipment or Implementing Partner’s Equipment or any
other property of the Implementing Partner used or intended to be used for the purposes of the
Facilities shall sustain destruction or damage by reason of any War Risks, the EESL shall pay the
Implementing Partner for

a) any part of the Facilities or the Plant and Equipment so destroyed or damaged (to the
extent not already paid for by the EESL)

b) replacing or making good any Implementing Partner’s Equipment or other property of the
Implementing Partner so destroyed or damaged so far as may be required by the EESL,
and as may be necessary for completion of the Facilities,

c) replacing or making good any such destruction or damage to the Facilities or the Plant and
Equipment or any part thereof.

If the EESL does not require the Implementing Partner to replace or make good any such
destruction or damage to the Facilities, the EESL shall either request a change in accordance
with GCC Clause 39 (Change in the Facilities), excluding the performance of that part of the
Facilities thereby destroyed or damaged or, where the loss, destruction or damage affects a
substantial part of the Facilities, shall terminate the Contract, pursuant to GCC Sub-Clause 42.1
(Termination for EESL’s Convenience).

38.4 Notwithstanding anything contained in the Contract, the EESL shall pay the Implementing
Partner for any increased costs or incidentals to the execution of the Contract that are in any way
attributable to, consequent on, resulting from, or in any way connected with any War Risks,
provided that the Implementing Partner shall as soon as practicable notify the EESL in writing of
any such increased cost.

38.5 If during the performance of the Contract any War Risks shall occur that financially or
otherwise materially affect the execution of the Contract by the Implementing Partner, the
Implementing Partner shall use its reasonable efforts to execute the Contract with due and proper
consideration given to the safety of its and its Sub Implementing Partners’ personnel engaged in
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the work on the Facilities, provided, however, that if the execution of the work on the Facilities
becomes impossible or is substantially prevented for a single period of more than sixty (60) days
or an aggregate period of more than one hundred and twenty (120) days on account of any War
Risks, the parties will attempt to develop a mutually satisfactory solution, failing which the dispute
will be resolved in accordance with GCC Clause 6.

38.6 In the event of termination pursuant to GCC Sub-Clauses 38.3, the rights and obligations of
the EESL and the Implementing Partner shall be specified in GCC Sub-Clauses 42.1.2 and 42.1.3,
except that the Implementing Partner shall have no entitlement to profit under paragraph (e) of
GCC Sub-Clause 42.1.3 in respect of any unexecuted Facilities as of the date of termination.

H. Change in Contract Element

39.1 Changes in the Facilities

39.1.1 The EESL shall have the right to propose, and subsequently require, that the Project
Manager order the Implementing Partner from time to time during the performance of the Contract
to make any change, modification, addition or deletion to, in or from the Facilities (hereinafter
called “Change”), provided that such Change falls within the general scope of the Facilities and does
not constitute unrelated work and that it is technically practicable, taking into account both the
state of advancement of the Facilities and the technical compatibility of the Change envisaged with
the nature of the Facilities as specified in the Contract.

39.1.2 The Implementing Partner may from time to time during its performance of the Contract
propose to the EESL (with a copy to the Project Manager) any Change that the Implementing
Partner considers necessary or desirable to improve the quality, efficiency or safety of the Facilities.
The EESL may at its discretion approve or reject any Change proposed by the Implementing
Partner.

39.1.3 Notwithstanding GCC Sub-Clauses 39.1.1 and 39.1.2, no change made necessary because of
any default of the Implementing Partner in the performance of its obligations under the Contract
shall be deemed to be a Change, and such change shall not result in any adjustment of the Contract
Price or the Time for Completion.

39.1.4 The procedure on how to proceed with and execute Changes is specified in GCC Sub-
Clauses 39.2 and 39.3.

39.2 Changes Originating from EESL

If the EESL proposes a Change pursuant to GCC Sub-Clause 39.1.1, it shall send to the
Implementing Partner a “Request for Change Proposal,” requiring the Implementing Partner to
prepare and furnish to the Project Manager as soon as reasonably practicable a “Change
Proposal,” which shall include the following:

a) brief description of the Change

b) effect on the Time for Completion

c) estimated cost of the Change

d) effect on Functional Guarantees (if any)

e) effect on any other provisions of the Contract.

39.2.2 The pricing of any Change shall, as far as practicable, be calculated in accordance with the
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rates and prices included in the Contract. If the rates and prices of any change are not available in
the Contract, the parties thereto shall agree on specific rates for the valuation of the Change.

39.2.3 If before or during the preparation of the Change Proposal it becomes apparent that the
aggregate effect of compliance therewith and with all other Change Orders that have already
become binding upon the Implementing Partner under this GCC Clause 39 would be to increase or
decrease the Contract Price as originally set forth in Article 2 (Contract Price) of the Contract
Agreement by more than fifteen (15) percent, the Implementing Partner may give a written notice
of objection thereto prior to furnishing the Change Proposal as aforesaid. If the EESL accepts the
Implementing Partner’s objection, the EESL and the Implementing Partner shall agree on specific
rates for valuation of the change.

39.2.4 Upon receipt of the Change Proposal, the EESL and the Implementing Partner shall mutually
agree upon all matters therein contained including agreement on rates if such rates are not
available in the Contract or if the limit of 15% set forth in Clause 39.2.3 has been exceeded. Within
fourteen (14) days after such agreement, the EESL shall, if it intends to proceed with the Change,
issue the Implementing Partner with a Change Order.

If the EESL is unable to reach a decision within fourteen (14) days, it shall notify the Implementing
Partner with details of when the Implementing Partner can expect a decision.

If the EESL decides not to proceed with the Change for whatever reason, it shall, within the said
period of fourteen (14) days, notify the Implementing Partner accordingly.

39.2.5 If the EESL and the Implementing Partner cannot reach agreement on the price for the
Change, an equitable adjustment to the Time for Completion, or any other matters identified in the
Change Proposal, the EESL may nevertheless instruct the Implementing Partner to proceed with
the Change by issue of a “Pending Agreement Change Order.”

Upon receipt of a Pending Agreement Change Order, the Implementing Partner shall immediately
proceed with effecting the Changes covered by such Order. The parties shall thereafter attempt to
reach agreement on the outstanding issues under the Change Proposal.

39.3 Changes Originating from Implementing Partner

39.3.1 If the Implementing Partner proposes a Change pursuant to GCC Sub-Clause 39.1.2, the
Implementing Partner shall submit to the Project Manager a written “Application for Change
Proposal,” giving reasons for the proposed Change and including the information specified in GCC
Sub-Clause 39.2.1.

Upon receipt of the Application for Change Proposal, the parties shall follow the procedures
outlined in GCC Sub-Clauses 39.2.4 and 39.2.5

40. Extension of Time for Completion

40.1 The Time(s) for Completion specified in the SCC shall be extended if the Implementing Partner
is delayed or impeded in the performance of any of its obligations under the Contract by reason
of any of the following:
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a) any Change in the Facilities as provided in GCC Clause 39 (Change in the Facilities)

b) any occurrence of Force Majeure as provided in GCC Clause 37 (Force Majeure), unforeseen
conditions as provided in GCC Clause 35 (Unforeseen Conditions), or other occurrence of any
of the matters specified or referred to in paragraphs (a), (b) and (c) of GCC Sub-Clause 32.2

c) any suspension order given by the EESL under GCC Clause 41 (Suspension) hereof or
reduction in the rate of progress pursuant to GCC Sub-Clause 41.2 or

d) any changes in laws and regulations as provided in GCC Clause 36 (Change in Laws and
Regulations) or

e) any default or breach of the Contract by the EESL, specifically including failure to supply
the items listed in Appendix 6 (Scope of Works and Supply by the EESL) to the Contract
Agreement, or any activity, act or omission of any other Implementing Partners employed
by the EESL or

f) any other matter specifically mentioned in the Contract;

by such period as shall be fair and reasonable in all the circumstances and as shall fairly reflect
the delay or impediment sustained by the Implementing Partner.

40.2 Except where otherwise specifically provided in the Contract, the Implementing Partner
shall submit to the Project Manager a notice of a claim for an extension of the Time for
Completion, together with particulars of the event or circumstance justifying such extension as
soon as reasonably practicable after the commencement of such event or circumstance. As soon
as reasonably practicable after receipt of such notice and supporting particulars of the claim, the
EESL and the Implementing Partner shall agree upon the period of such extension. In the event
that the Implementing Partner does not accept the EESL’s estimate of a fair and reasonable time
extension, the Implementing Partner shall be entitled to refer the matter to the Adjudicator,
pursuant to GCC Sub-Clause 6.1 (Adjudicator).

40.3 The Implementing Partner shall at all times use its reasonable efforts to minimize any delay
in the performance of its obligations under the Contract.

41 Suspension

41.1 The EESL/ Project Manager may, by notice to the Implementing Partner, order the
Implementing Partner to suspend performance of any or all of its obligations under the Contract.
Such notice shall specify the obligation of which performance is to be suspended, the effective
date of the suspension and the reasons therefore. The Implementing Partner shall there upon
suspend performance of such obligation (except those obligations necessary for the care or
preservation of the Facilities) until ordered in writing to resume such performance by the Project
Manager/ EESL.

If, by virtue of a suspension order given by the Project Manager/EESL other than by reason of the
Implementing Partner’s default or breach of the Contract, the Implementing Partner’s performance
of any of its obligations is suspended for an aggregate period of more than ninety (90) days, then at
any time thereafter and provided that at that time such performance is still suspended, the
Implementing Partner may give a notice to the Project Manager requiring that the EESL shall, within
twenty-eight (28) days of receipt of the notice, order the resumption of such performance or
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request and subsequently order a change in accordance with GCC Clause 39 (Change in the
Facilities), excluding the performance of the suspended obligations from the Contract.

If the EESL fails to do so within such period, the Implementing Partner may, by a further notice to
the Project Manager, elect to treat the suspension, where it affects a part only of the Facilities, as a
deletion of such part in accordance with GCC Clause 39 (Change in the Facilities) or, where it
affects the whole of the Facilities, as termination of the Contract under GCC Sub-Clause 42.1
(Termination for EESL’s Convenience).

41.21f

a) the EESL has failed to pay the Implementing Partner any sum due under the Contract
within the specified period, has failed to approve any invoice or supporting documents
without just cause pursuant to Appendix 1 (Terms and Procedures of Payment) to the
Contract Agreement, or commits a substantial breach of the Contract, the Implementing
Partner may give a notice to the EESL that requires payment of such sum, requires approval
of such invoice or supporting documents, or specifies the breach and requires the EESL to
remedy the same, as the case may be. If the EESL fails to pay such sum, fails to approve
such invoice or supporting documents or give its reasons for withholding such approval, or
fails to remedy the breach or take steps to remedy the breach within fourteen (14) days
after receipt of the Implementing Partner’s notice or

b) the Implementing Partner is unable to carry out any of its obligations under the Contract
for any reason attributable to the EESL, including but not limited to the EESL’s failure to
provide possession of or access to the Site or other areas in accordance with GCC Sub-
Clause 10.2, or failure to obtain any governmental permit necessary for the execution
and/or completion of the Facilities; then the Implementing Partner may by fourteen (14)
days’ notice to the EESL suspend performance of all or any of its obligations under the
Contract, or reduce the rate of progress.

41.3 If the Implementing Partner’s performance of its obligations is suspended or the rate of
progress is reduced pursuant to this GCC Clause 41, then the Time for Completion shall be
extended in accordance with GCC Sub-Clause 40.1, and any and all additional costs or expenses
incurred by the Implementing Partner as a result of such suspension or reduction shall be paid by
the EESL to the Implementing Partner in addition to the Contract Price, except in the case of
suspension order or reduction in the rate of progress by reason of the Implementing Partner’s
default or breach of the Contract.

41.4 During the period of suspension, the Implementing Partner shall not remove from the Site
any Plant and Equipment, any part of the Facilities or any Implementing Partner’s Equipment,
without the prior written consent of the EESL.

42 Termination
42.1 Termination for EESL’s Convenience

42.1.1 The EESL may at any time terminate the Contract for any reason by giving the
Implementing Partner a notice of termination that refers to this GCC Sub-Clause 42.1.

42.1.2 Upon receipt of the notice of termination under GCC Sub-Clause 42.1.1, the Implementing
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Partner shall either immediately or upon the date specified in the notice of termination

(a) cease all further work, except for such work as the EESL may specify in the notice of
termination for the sole purpose of protecting that part of the Facilities already executed,
or any work required to leave the Site in a clean and safe condition

(b) terminate all subcontracts, except those to be assigned to the EESL pursuant to paragraph
(d)(ii) below

(c) remove all Implementing Partner’s Equipment from the Site, repatriate the Implementing
Partner’s and its Sub Implementing Partners’ personnel from the Site, remove from the
Site any wreckage, rubbish and debris of any kind, and leave the whole of the Site in a
clean and safe condition.

(d) In addition, the Implementing Partner, subject to the payment specified in GCC Sub-Clause
42.1.3, shall

(i) Deliver to the EESL the parts of the Facilities executed by the Implementing Partner up to
the date of termination

(i) to the extent legally possible, assign to the EESL all right, title and benefit of the
Implementing Partner to the Facilities and to the Plant and Equipment as at the date of
termination, and, as may be required by the EESL, in any subcontracts concluded between
the Implementing Partner and its Sub Implementing Partners

(i) deliver to the EESL all non-proprietary drawings, specifications and other documents
prepared by the Implementing Partner or its Sub Implementing Partners as at the date of
termination in connection with the Facilities.

42.1.3 In the event of termination of the Contract under GCC Sub-Clause 42.1.1, the EESL shall pay
to the Implementing Partner the following amounts:

(a) the Contract Price, properly attributable to the parts of the Facilities executed by the
Implementing Partner as of the date of termination

(b) the costs reasonably incurred by the Implementing Partner in the removal of the
Implementing Partner’s Equipment from the Site and in the repatriation of the
Implementing Partner’s and its Sub Implementing Partners’ personnel.

(c) any amounts to be paid by the Implementing Partner to its Sub Implementing Partners in
connection with the termination of any subcontracts, including any cancellation charges.

(d) costs incurred by the Implementing Partner in protecting the Facilities and leaving the Site
in a clean and safe condition pursuant to paragraph (a) of GCC Sub-Clause 42.1.2

(e) the cost of satisfying all other obligations, commitments and claims that the Implementing
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Partner may in good faith have undertaken with third parties in connection with the
Contract and that are not covered by paragraphs (a) through (d) above.

42.2 Termination for Contractor or Implementing Partner’s Default

42.2.1 The EESL, without prejudice to any other rights or remedies it may possess, may terminate
the Contract forthwith in the following circumstances by giving a notice of termination and its
reasons therefor to the Implementing Partner, referring to this GCC Sub-Clause 42.2:

(a) if the Implementing Partner becomes bankrupt or insolvent, has a receiving order issued
against it, compounds with its creditors, or, if the Implementing Partner is a corporation, a
resolution is passed or order is made for its winding up (other than a voluntary liquidation
for the purposes of amalgamation or reconstruction), a receiver is appointed over any part
of its undertaking or assets, or if the Implementing Partner takes or suffers any other

analogous action in consequence of debt.

(b) if the Implementing Partner assigns or transfers the Contract or any right or interest
therein in violation of the provision of GCC Clause 43 (Assignment).

(c) if the Implementing Partner, in the judgement of the EESL has engaged in corrupt or
fraudulent practices in competing for or in executing the Contract.

For the purpose of this Sub-Clause:

"corrupt practice” means the offering, giving, receiving or soliciting of any thing of value to
influence the action of a public official in the procurement process or in contract execution.

"fraudulent practice” means a misrepresentation of facts in order to influence a procurement
process or the execution of a contract to the detriment of the EESL and includes collusive
practice among Bidders (prior to or after bid submission) designed to establish bid prices at
artificial non-competitive levels and to deprive the EESL of the benefits of free and open
competition.

42.2.2 If the Implementing Partner
(a) has abandoned or repudiated the Contract

(b) has without valid reason failed to commence work on the Facilities promptly or has
suspended (other than pursuant to GCC Sub-Clause 41.2) the progress of Contract
performance for more than twenty-eight (28) days after receiving a written instruction
from the EESL to proceed

(c) persistently fails to execute the Contract in accordance with the Contract or persistently
neglects to carry out its obligations under the Contract without just cause
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(d) refuses or is unable to provide sufficient materials, services or labor to execute and
complete the Facilities in the manner specified in the program furnished under GCC Clause
18 (Program of Performance) at rates of progress that give reasonable assurance to the
EESL that the Implementing Partner can attain Completion of the Facilities by the Time for
Completion as extended

then the EESL may, without prejudice to any other rights it may possess under the Contract, give a
notice to the Implementing Partner stating the nature of the default and requiring the
Implementing Partner to remedy the same. If the Implementing Partner fails to remedy or to take
steps to remedy the same within fourteen (14) days of its receipt of such notice, then the EESL
may terminate the Contract forthwith by giving a notice of termination to the Implementing
Partner that refers to this GCC Sub-Clause 42.2.

42.2.3 Upon receipt of the notice of termination under GCC Sub-Clauses 42.2.1 or 42.2.2, the
Implementing Partner shall, either immediately or upon such date as is specified in the notice of
termination,

cease all further work, except for such work as the EESL may specify in the notice of termination
for the sole purpose of protecting that part of the Facilities already executed, or any work required
to leave the Site in a clean and safe condition

(a) terminate all subcontracts, except those to be assigned to the EESL pursuant to paragraph
(d) below

(b) deliver to the EESL the parts of the Facilities executed by the Implementing Partner up to
the date of termination.

(c) to the extent legally possible, assign to the EESL all right, title and benefit of the
Implementing Partner to the Works. and to the Plant and Equipment as at the date of
termination, and, as may be required by the EESL, in any subcontracts concluded between
the Implementing Partner and its Sub Implementing Partners.

(d) deliver to the EESL all drawings, specifications and other documents prepared by the
Implementing Partner or its Sub Implementing Partners as at the date of termination in
connection with the Facilities.

42.2.4 The EESL may enter upon the Site, expel the Implementing Partner, and complete the
Facilities itself or by employing any third party. The EESL may, to the exclusion of any right of the
Implementing Partner over the same, take over and use with the payment of a fair rental rate to
the Implementing Partner, with all the maintenance costs to the account of the EESL and with an
indemnification by the EESL for all liability including damage or injury to persons arising out of
the EESL’s use of such equipment, any Implementing Partner’s Equipment owned by the
Implementing Partner and on the Site in connection with the Facilities for such reasonable period
as the EESL considers expedient for the supply and installation of the Facilities.

Upon completion of the Facilities or at such earlier date as the EESL thinks appropriate, the EESL
shall give notice to the Implementing Partner that such Implementing Partner’s Equipment will be
returned to the Implementing Partner at or near the Site and shall return such Implementing
Partner’s Equipment to the Implementing Partner in accordance with such notice. The
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Implementing Partner shall thereafter without delay and at its cost remove or arrange removal of
the same from the Site.

42.2.5 Subject to GCC Sub-Clause 42.2.6, the Implementing Partner shall be entitled to be paid the
Contract Price attributable to the Facilities executed as at the date of termination, the value of any
unused or partially used Plant and Equipment on the Site, and the costs, if any, incurred in
protecting the Facilities and in leaving the Site in a clean and safe condition pursuant to paragraph
(a) of GCC Sub-Clause 42.2.3. Any sums due to the EESL from the Implementing Partner accruing
prior to the date of termination shall be deducted from the amount to be paid to the Implementing
Partner under this Contract.

42.2.6 If the EESL completes the Facilities, the cost of completing the Facilities by the EESL shall be
determined.

If the sum that the Implementing Partner is entitled to be paid, pursuant to GCC Sub-Clause 42.2.5,
plus the reasonable costs incurred by the EESL in completing the Facilities, exceeds the Contract
Price, the Implementing Partner shall be liable for such excess.

If such excess is greater than the sums due to the Implementing Partner under GCC Sub-Clause
42.2.5, the Implementing Partner shall pay the balance to the EESL, and if such excess is less than
the sums due to the Implementing Partner under GCC Sub-Clause 42.2.5, the EESL shall pay the
balance to the Implementing Partner.

The EESL and the Implementing Partner shall agree, in writing, on the computation described
above and the manner in which any sums shall be paid.

42.3 Termination by Contractor or Implementing Partner

423.11f

(a) the EESL has failed to pay the Implementing Partner any sum due under the Contract within
the specified period, has failed to approve any invoice or supporting documents without just cause
pursuant to Appendix 1 (Terms and Procedures of Payment) of the Contract Agreement, or
commits a substantial breach of the Contract, the Implementing Partner may give a notice to the
EESL that requires payment of such sum, requires approval of such invoice or supporting
documents, or specifies the breach and requires the EESL to remedy the same, as the case may be.
If the EESL fails to pay such sum, fails to approve such invoice or supporting documents or give its
reasons for withholding such approval, fails to remedy the breach or take steps to remedy the
breach within fourteen (14) days after receipt of the Implementing Partner’s notice, or

(b) the Implementing Partner is unable to carry out any of its obligations under the Contract for
any reason attributable to the EESL, including but not limited to the EESL’s failure to provide
possession of or access to the Site or other areas or failure to obtain any governmental permit
necessary for the execution and/or completion of the Facilities which the EESL is required to
obtain as per provision of the Contract or as per relevant applicable laws of the country,

then the Implementing Partner may give a notice to the EESL thereof, and if the EESL has failed to
Page | 54
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pay the outstanding sum, to approve the invoice or supporting documents, to give its reasons for
withholding such approval, or to remedy the breach within twenty-eight (28) days of such notice,
or if the Implementing Partner is still unable to carry out any of its obligations under the Contract
for any reason attributable to the EESL within twenty-eight (28) days of the said notice, the
Implementing Partner may by a further notice to the EESL referring to this GCC Sub-Clause 42.3.1,
forthwith terminate the Contract.

42.3.2 The Implementing Partner may terminate the Contract forthwith by giving a notice to the
EESL to that effect, referring to this GCC Sub-Clause 42.3.2, if the EESL becomes bankrupt or
insolvent, has a receiving order issued against it, compounds with its creditors, or, being a
corporation, if a resolution is passed or order is made for its winding up (other than a voluntary
liquidation for the purposes of amalgamation or reconstruction), a receiver is appointed over any
part of its undertaking or assets, or if the EESL takes or suffers any other analogous action in
consequence of debt.

42.3.3 If the Contract is terminated under GCC Sub-Clauses 42.3.1 or 42.3.2, then the
Implementing Partner shall immediately

(a) cease all further work, except for such work as may be necessary for the purpose of protecting
that part of the Facilities already executed, or any work required to leave the Site in a clean and
safe condition

(b) terminate all subcontracts, except those to be assigned to the EESL pursuant to paragraph

(d)(iD)

(c) remove all Implementing Partner’s Equipment from the Site and repatriate the Implementing
Partner’s and its Sub Implementing Partner’s personnel from the Site

(d) In addition, the Implementing Partner, subject to the payment specified in GCC Sub-Clause
42.3.4, shall

(i) deliver to the EESL the parts of the Facilities executed by the Implementing Partner up to the
date of
termination

(ii) to the extent legally possible, assign to the EESL all right, title and benefit of the Implementing
Partner to the

Facilities and to the Plant and Equipment as of the date of termination, and, as may be required by
the

EESL, in any subcontracts concluded between the Implementing Partner and its Sub Implementing
Partners

(iii) deliver to the EESL all drawings, specifications and other documents prepared by the
Implementing Partner or its Sub Implementing Partners as of the date of termination in
connection with the Facilities.

42.3.4 1f the Contract is terminated under GCC Sub-Clauses 42.3.1 or42.3.2, the EESL shall pay to
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the Implementing Partner all payments specified in GCC Sub-Clause 42.1.3, and reasonable
compensation for all loss or damage sustained by the Implementing Partner arising out of, in
connection with or in consequence of such termination.

42.3.5 Termination by the Implementing Partner pursuant to this GCC Sub-Clause 42.3 is without
prejudice to any other rights or remedies of the Implementing Partner that may be exercised in lieu
of or in addition to rights conferred by GCC Sub-Clause 42.3.

42.4 In this GCC Clause 42, the expression “Facilities executed” shall include all work executed,
Installation Services provided, any or all Plant and Equipment acquired (or subject to a legally
binding obligation to purchase by the Implementing Partner and used or intended to be used for the
purpose of the Facilities, up to and including the date of termination.

42.5 In this GCC Clause 42, in calculating any monies due from the EESL to the Implementing
Partner, account shall be taken of any sum previously paid by the EESL to the Implementing Partner
under the Contract, including any advance payment paid pursuant to Appendix 1 (Terms and
Procedures of Payment) to the Contract Agreement.

43. Assignment

43.1 The Implementing Partner shall not, without the express prior written consent of the EESL,
assign to any third party the Contract or any part thereof, or any right, benefit, obligation or
interest therein or thereunder, except that the Implementing Partner shall be entitled to assign
either absolutely or by way of charge any monies due and payable to it or that may become due
and payable to it under the Contract.

44. Bankruptcy

If the Contractor shall become bankrupt or have a receiving order made against him or compound
with his creditors, or being a corporation commence to be wound up, not being a voluntary
winding up for the purpose only of amalgamation

/ reconstruction, or carry on its business under a receiver for the benefit of its creditors or any of
them, the Owner ill be at liberty :

to terminate the contract forthwith by notice in writing to the liquidator or receiver or to any
person in whom the contract may become vested & to act in the manner provided in GCC clause 42
entitled "Termination” as though the last mentioned notice has been the notice referred to in such
clause and the equipment and materials have been taken out of the contractor's hands.

to give such liquidator, receiver or other person, the option of carrying out the contract subject to
his providing a guarantee, for the due and faithful performance of the contract up to an amount to
be determined by the Owner.

45.Contractor Performance & Feedback and Evaluation System

The Employer has in place an established 'Contractor Performance & Feedback System' against
which the contractors performance during the execution of contract shall be evaluated on a
continuous basis at regular intervals. In case the performance of the contractor is found
unsatisfactory on any of the following four parameters, the contractor shall be considered
ineligible for participating in future tenders for a period as may be decided by the Employer.
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Financial Status

Project Execution & Project Management Capability
Engineering & QA Capability

Claims & Disputes.

46.Fraud Prevention Policy

The contractor along with their associate/collaborator/sub-contractors/sub-vendors/
consultants/service providers shall strictly adhere to the Fraud Prevention Policy of EESL
displayed on its tender website www.eeslindia.org

The Contractor along with their associate/collaborator/sub-contractors/sub-vendors/
consultants/service providers shall observe the highest standard of ethics and shall not indulge or
allow anybody else working in their organisation to indulge in fraudulent activities during
execution of the contract. The contractor shall immediately apprise the Employer about any fraud
or suspected fraud as soon as it comes to their notice.
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SECTION-4

Scope of Work/Supplies, Terms & Conditions, Technical Specifications & Special Conditions of Contract

NOTE: THE TERMS & CONDITIONS STIPULATED IN SECTION-4 WILL SUPERSEDE ANY
CONTRADICTORY/SIMILAR/OVERLAPPING TERMS & CONDITIONS IN ANY OTHER SECTION/PART
OF THE TENDER

PART-A: General Information

Name of Work: Empanelment of Agencies for Carrying out Investment Grade Energy Audit in Industries
(MSME and large scale), Municipalities, Commercial Buildings etc. on PAN India basis.

Bid Document No.: EESL/06/2021-22/SCM/IGEA-Empanelment/212208029, Dated: 12-08-2021

BIDS ARE TO BE SUBMITTED AS FOLLOWS: -
(Please note that, EESL has switched the tender system into E-tendering. Bidders will submit their bid accordingly as
per the terms and conditions of E-tendering mode.)

Envelope 1, 2 and 3 will appear online in dynamic form. No Manual/Hard Copy of documents need to be
submitted for these envelopes apart from below mentioned documents & Samples.

Envelope 1 (Pre-Qualifying documents) should contain following:
1. Bid document fee in the form of Banker’s Cheque/ Demand Draft drawn in favor of “Energy Efficiency

Services Limited” payable at New Delhi. (To be submitted in_hard copy/ manually in the tender-box on and
before Technical E-Bid Opening Date & Time. Scanned Copy to be uploaded at E-tendering portal).

Bid Fee may also be submitted online through RTGS. The detail of RTGS is as mentioned below:

Account Name [Account No. Bank Name E;?::h RTGS DETAIL
IFSC CODE: PUNB0216400
MICR Code: 110751001
EIEI]?I%?];I(\ICY Puniab  National LARGE BRANCH: DELHI NEW, L.C.B.
SERVICES 2164002100012319 B u lJ( 0 CORPORATE [ADDRESS: TOLSTOY
IMITED an BRI N DELHI [HOUSE,TOLSTOY
MARG, NEW DELHI ,DELHI-
110001

Note: Bidders submitting Bid Fee through RTGS shall upload the scan copy of receipt of transfer of amount in
Envelope-1. Participating of bidder shall be subject to confirmation of amount transferred through RTGS. The
details mentioned in document uploaded as proof of transfer of amount shall only be considered for
verification purpose. For Submission of Bid document fee through NEFT/RTGS mode, clause no - 1.0 of
Section-1 may also be referred.

2. Notarized Bid Security Declaration as per Attachment No— 2 of Section-6(Scanned Copy to be uploaded at
E-tendering portal).Submission of hard copy is optional. However, if bidder submits, hard copy/ manually in
the tender-box on and before Technical E-Bid Opening Date & Time and soft copy is not uploaded on the
portal then in that event such hard copy received will be considered for evaluation and envelop-1 will be
opened accordingly. Non submission of Bid security declaration along with the bid shall lead to rejection of
Bid. In that event, envelop-1 of such bidder will not be opened.

TN Signature -
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MSE bidders are exempted from submission of Bid document fees & Bid Security as indicated in Clause No
2.4 of Section-2. If the bidder is claiming MSE exemption, then bidder has to submit copy of valid MSE
certificate for the Tendered item (NIC Codes-as given in the table depicted below)/ valid NSIC Certificate
with the mention of Tendered item in the certificate. Such certificates claiming exemptions shall be uploaded
in envelop-1 and the same will be considered for evaluation.

Sr. No 5 Digit NIC Code Description

1 71100 Architectural and engineering activities and related technical
consultancy

Note:

1. If NIC codes as mentioned above are not found in the submitted Udyog Aadhar Memorandum/Udyam
Registration, then in such a case the benefits applicable to MSEs shall NOT be given to the bidder.

2. In case bidder has submitted MSME declaration (along with MSME Certificate containing applicable
NIC code as indicated in the Tender Document) as well as declaration of Bid Security then MSME
certificate will be considered for Evaluation of Envelope-1 & benefit of MSME will be provided to
bidder for exemption of Bid document fees & Bid Security as per Clause No 2.4 of Section-2 of the
RFP. In case of submission of MSE certificate in hard copy (in tender box) as well as soft copy (on
portal) and EMD declaration in hard copy (in tender box) as well as soft copy (on portal) in any
combination, then the MSE certificate will be considered for evaluation of envelop-1.

If bidder submits Tender Fees/Bid fees along with EMD declarationor tender fees without EMD
declaration and also MSE certificate along with the offer, then the bidder will be treated as general
bidder and no relaxation will be given to such bidders pertaining to MSE’s.

1od

Envelope-I1, i.e., Techno-Commercial Proposal of the Bid Should Contain (scanned copies of) the following:

ii.

iil.

iv.

VI.

Vii.

Viii.

iX.

Letter of the bidder submitting the bid in the form as stipulated in the bid document i.e., as per Bid Form as
Attachment-1 of section - 6, Forms& Procedures. (Scanned Copy to be uploaded at E-tendering portal) Duly
filled and Signed by authorized signatory.

Notarized Power of attorney to sign the bid as Attachment-3 of section 6, Forms & Procedure. Bidders to use
their own format. (Scanned Copy to be uploaded at E-tendering portal).

Certificate regarding acceptance of important terms and conditions as per ITB clause 4.6 as Attachment-4.
Format enclosed in section 6. (Scanned Copy to be uploaded at E-tendering portal) Duly filled and Signed
by authorized signatory.

Form of acceptance of EESL fraud prevention policy and declaration as per Attachment- 7 of section 0,
Forms & Procedure. (Scanned Copy to be uploaded at E-tendering portal) Duly filled and Signed by
authorized signatory.

NEFT/RTGS Bank details as per At#tachment-10 of section-6, forms and procedure._(Scanned Copy to be
uploaded at E-tendering portal) Duly filled and Signed by authorized signatory.

Self-Declaration for not been blacklisted by Central/State/UT Government or any Public sector entities duly
signed and stamped at company’s Letter Head._(Scanned Copy to be uploaded at E-tendering portal. (should
be in verbatim as stated herewith)

Certificate regarding Declaration of local content (as per format in attachment -12). Scanned copy to be
uploaded at e-tendering portal.

Self-Declaration duly signed on Company Letter Head Pad with company’s seal for not being under debar
list/undergoing debarment period on account of breach of the code of integrity under rule 175(1)(i)(h) of
general financial rules for giving false declaration of local content(Scanned Copy to be uploaded at E-
tendering portal). Bidder shall clearly mention tender reference no. and date of signing the self-declaration.
Compliance of Matrix/checklist for bidder as per (as per format in attachment -13). duly filled and signed on
Company letter head pad with company’s seal._(Scanned Copy to be uploaded at E-tendering portal.
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XI.

Xii.

xiii.
Xiv.

XV.

Self-Declaration regarding “Restrictions on procurement from a Bidder of a country which shares a land
border with India” (as per format in attachment -15)._(Scanned Copy to be uploaded while submitting
application online on E-tendering portal

Deviation statement as per Attachment 5 of section - 6, Forms & Procedure.

NOTE: EESL reserves the right to consider or disregard deviations, and reject bids in case of non-

compliance. Bids containing material deviations from or reservation to the terms and conditions and

specifications mentioned in the Tender will be treated as non-responsive and will not be considered further.
Specific Confirmation from the Bidder to be Filled and attached as provided in ANNEXURE -1
One complete set of RfP documents and subsequent amendments (if any), duly signed and stamped on each

page.
Documents asked for submission in Qualifying requirement and any anywhere else in the Tender document.

Opening & Further Processing of the Bids

Initially, Envelope-1 containing documents as stated above will be opened electronically.

Envelope-2 will be opened electronically preferably on the same day of only those bidders who have submitted
requisite documentsin Envelope-1 and sample(s).

NOTE: Detailed verification shall be carried out by EESL later. However additional information as and
when required by EESL shall be produced by the applicant within the given timeline.

Note: -Unorganized/Un-labelled Bids are liable to be rejected. Bidder to enclose an index of pages with proper
nomenclature for each document enclosed and inserted page no. on the documents to be submitted online at E-
tendering portal

For& on Behalf of EESL

Engineer Tech
(SCM Department)

“The applications for Empanelment shall be submitted online on the web site https:/eesl.eproc.in. Oral,
telephonic, telegraphic applications or those submitted in hard copies/physical form will NOTbe entertained. In
case, anything to the contrary is mentioned anywhere in the empanelment document, the same should be
ignored.

TN Signature -
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DISCLAIMER

a. This Request for Proposal (RFP) is being issued to the respondents who fulfil the eligibility criteria prescribed
elsewhere in this RFP document. This RFP is not an offer by the EESL, but an invitation to respond to this RFP
document. No contractual obligation on behalf of the EESL, whatsoever, shall arise from the RFP process unless
and until a definitive agreement is signed and executed by duly authorized officer of the EESL with the selected
Respondent(s). It may be noted that issuance of RFP does not confer any right to be invited to participate further
in the EESL’s procurement process and the EESL shall have unfettered rights and discretion in its decision
regarding further participation in the same. The respondents, by accepting this document, agree that any
information contained herein may be superseded by any subsequent written information on the same subject made
available to the recipient or any of their authorized officer(s) including those are provided by the EESL in its web-
site. It is also understood and agreed by the Respondent/s that decision of the EESL regarding selection of the
supplier(s) shall be final and binding on all concerned. No communication in this regard, verbal or written, will be
entertained.

b. The EESL reserves the right to amend, modify, vary, add, delete, accept or cancel, in part or full, any condition or
specification of the proposals / orders / responses, without assigning any reason therefor at any stage during the
process. Each Respondent shall be entirely responsible for its own costs and expenses that are incurred while
participating in the RFP, presentations and contract negotiation processes. The EESL reserves the right to cancel
the entire process at any stage at its sole discretion without assigning any reason therefor.

c. Further, the EESL may, at its sole discretion, procure supplies/services of product specified in tender from one or

more than one respondents. The procedure in this regard has been detailed elsewhere in RFP document. The
decision taken by the EESL in this regard will be final and binding upon all respondents.

PART C: NOTICE FOR INVITING APPLICATIONS FOR VENDOR EMPANELEMT

Energy Efficiency Services Limited (EESL) is a Joint Venture of NTPC Limited, Power Grid Corporation of India
Limited (PGCIL), Power Finance Corporation Limited (PFC) and Rural Electrification Corporation Limited (REC) to
facilitate implementation of energy efficiency projects.

EESL intends to source & empanel the technically competent, quality conscious, financially sound probable vendors
who can meet our prequalification requirement listed in this document.

In this regard, EESL invites applications for “Empanelment of agencies for carrying out Investment Grade
Energy Audit in Industries (MSME and large scale), Municipalities, Commercial Buildings etc. on PAN India
basis.”

Agencies/Vendors who possess the technical and financial capabilities to undertake above mentioned projects and
wish to work with EESL may submit their applications for empanelment in accordance with criteria, terms and
conditions stipulated in this document.
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Part B - SCOPE OF WORK, ELIGIBILITY CRITERIA & OTHER TERMS AND CONDITIONS

1.

AN N NN NN

AN

INTRODUCTION:

Energy Efficiency Services Limited (EESL) is a Joint Venture of NTPC Limited, Power Grid Corporation of India
Limited (PGCIL), Power Finance Corporation Limited (PFC) and Rural Electrification Corporation Limited (REC),
established to facilitate implementation of energy efficiency projects. EESL will work as ESCO, as Consultancy
Organization for CDM, Energy Efficiency, etc.; as a Resource Centre for capacity building of SDAs, Ultilities,
financial institutions, etc. EESL will also lead the market-related actions of the NMEEE. It is first such company
exclusively for implementation of energy efficiency in South Asia and amongst a very few such instances in the

world.

INDICATIVE SCOPE OF WORK

Collection of energy bills and production data for previous year (s) and review of past energy/specific energy
consumption through trend analysis and benchmarking

Collection of inventory details and identification of major energy consuming equipment/process (es)

Performance assessment of major energy consuming equipment/process(es)

Detailed study of electricity/steam/air and water distribution systems

Assessment of energy monitoring & accounting system

Identification of potential areas for improvement and prospective energy conservation measures (ECMs) along
with detailed cost benefit analysis

Feasibility assessment with investment potential for EESL’s IEES model

Feasibility assessment for captive power generation through Solar PV/Tri-generation

Recommendations on operating/housekeeping practices

Submission of investment grade detailed energy audit report with detailed implementation action plan and at least
three budgetary offers for suggested ECMs

(Note: This is a basic scope of work. This may vary based on the type of industry/building/municipality being
audited. The same shall be furnished as and when EESL floats limited tender for empaneled parties.)

3. PURPOSE., PROCESS & CONDITIONS OF EMPANELMENT

3.1This Vendor empanelment methodology has been devised for easy data capturing, analysis and for eventual
empanelment. Applicants are requested to go through the entire procedure and fill up all information asked for
and attach all the documents/evidences as specified in this document.

3.2 Applications submitted by vendors for empanelment under this notice shall be scrutinized as per the
requirements; terms and conditions mentioned in this document and a pool of empaneled vendors shall be
formed.

3.3The empaneled vendors shall be categorized into Category-I and Category-1I as per the following criteria:

Sr. No Category Criteria
Should have the following:
e Minimum 5 years of experience of conducting detailed energy

audits

e Annual turnover is INR 50 lakhs for three financial years.

e Should have at least one(1) BEE accredited energy auditor and
at least three(3) BEE certified energy auditors/managers

e Should have conducted 30 nos. detailed energy audits in last 3

1 Category-1

years
e Must possess the basic set of instruments as indicated below,

required for carrying out energy audit
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Three Phase Power Analyser
Single phase Power Analysers
Flow Meters

Flue Gas Analysers
Anemometers

Infrared Thermometers
Thermal Imager
Hygrometer

Lux Meter

Ultrasonic leak Detector
Tachometer

Stroboscope

Pitot tubes

Pressure gauges

Pitot tube Manometer

O O 0O OO0 OO0 O O o0 O o O o o

2 Category-I11 Should have the following:

e Minimum three (3) years of experience of conducting detailed
energy audits

e Annual turnover is 20 lakhs for last three financial years

e Should have at least two(2) BEE certified energy auditors

e Should have conducted at least 10 nos of detailed energy
audits in last three years

e Must possess the set of instruments as indicated below,
required for carrying out energy audit

o Three Phase Power Analyser

Single phase Power Analysers

Flow Meters

Flue Gas Analysers

Anemometers

Infrared Thermometers

Thermal Imager

Hygrometer

Lux Meter

Ultrasonic leak Detector

Tachometer

Stroboscope

Pitot tubes

Pressure gauges

Pitot tube Manometer

O O 0O O O O O O O O o o o o

3.4 Vendors empaneled through this process maybe called for participating in upcoming limited tenders of
EESL for works related to energy audits as and when there is requirement. EESL may invite vendors
empaneled under this process for participating in the limited tender process as mentioned before on the
basis of the vendor details, its technical competencies and financial credentials etc. submitted in this
empanelment application vis-a-vis limited tender requirements, in order to ensure participation of
technically competent, quality conscious and financially sound bidders.
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Following methodology shall be adopted for selection of empaneled vendors for participating in
Limited Tenders-

Sr. Requirement Category of Selection Criteria for Selection Criteria for
No 1 Tender General Applicant MSE* Applicant
i e 100% of the
Can be split as .° 25% of total ATO as
per tender estimated cost of . )
. required for general bidders
conditions the work/tender

Average  Annual
Turnover in last for Category-1

1 - - e 40% of the

three Financial | Cannot be split
1 0,
Years as per tender estimated cost of | 85% of total ATO as

conditions the work/tender | required for general bidders

for Category-II

] e One work
Can be split as order valued 80% of | 25% of total experience as
Successful ) per ‘u?r%der the estimated cost of | required for general bidders
implementation/ conditions Wiend
execution of works worktender
related to OR
Carrying out e Two work orders
Investment Grade each valued 50% of
2 | Energy Audit in the estimated cost of
Industries (MSME | cappof be split work/tender 0 )
and large scale), as per tender OR 25 A,- of total experience as
Municipalities, conditions required for general bidders
Commercial e Three work orders
Buildings etc. On each valued 40% of
PAN India basis. the estimated cost of

work/tender.

*MSE stands for “Micro and Small Enterprise”, only those applicants who have been empaneled as MSE
applicant shall only be considered for selection under this criterion.

NOTE:

e Above mentioned criteria are only principle selection criteria. The Limited Tender(s) may have
additional requirements/criteria specific to the requirement and/or government guidelines issued from
time to time which shall be fulfilled separately by the bidders at the time of participating in the Limited
Tender. EESL reserves the right to enhance/dilute the above criteria depending upon the specific
requirements.

e It is the responsibility of Empanelled agency to update their credentials from time-to-time for any
changes. Such requests received from the agencies shall be considered for updation in the empanelment
credentials/category* by EESL based on their merit and the updated list would be released once in
every month. At any point in time, the credentials of the empanelled agencies updated till last issued
list/letter shall be considered for selection of agencies for participating in Limited Tender.

3.5 Empanelment Notice shall be open for the prospective/potential bidders for the period of 2 years for
participation in the empanelment process which may be subsequently extended at the discretion of EESL
. fonfurther 'perlod of 1 year, Bidder empanelment shall be an ongoing process on regular interval. The
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Letter of Empanelment shall be released to qualified agencies preferably by 7th working day of each
quarter (i.e. May, August, Nov, Feb) for a period of 2 years from the first empanelment notice. The cutoff
date for receipt of offer(s) through E-Procurement portal for consideration of empanelment shall be
preferably by 7" day of preceding month of each quarter (i.e. April, July, Oct, Jan) for evaluation in that
quarter.

For Example - Offer submitted by the deadline communicated as 8" April (closing hour of business as
mentioned in e-proc portal of EESL) will be considered for issuance of order preferably by 9"May after
successful evaluation.

Offer(s) submitted through hard copy or by email shall not be considered for evaluation.

If Bidder gets empaneled in subsequent period after the first list of empanelment, the period of
empanelment for such bidders shall be reduced on pro-rata basis considering the balance available
duration. However, EESL reserves the right to discontinue or change the dates of publishing of
subsequent empanelment notices as deemed fit from time to time. Validity of empanelment will be
mentioned/indicated in the empanelment letter accordingly.

3.6 EESL’s decision of selection amongst empaneled vendors for participating in limited tender shall be

binding on all the empaneled vendors under this empanelment process.

3.7 It is to be noted that, mere empanelment under this process does not confer any right whatsoever to the

empaneled vendor to claim any award of work. Calling for Limited Tender as mentioned above shall be
at sole discretion of EESL.

3.8 This empanelment process will be applicable for assignments such as Investment Grade Energy Audit

(IGEA), consultancy, diagnostic study, feasibility study, impact assessment study, baseline and M&V
studies for EESL.

4 PROCEDURE OF EMPANELMENT

Vendor
Registration
on EESL's e-

Scruitiny &

: Issuance of
Evaluation of

Download of

Procurement Empanelment Submitted Empanelment
Portal . Notice .and . Application Letter to
Preparation of and Selected

(Not
Applicable to
already
registered
vendors,

Documents by Appllzlﬁéél}js [2)%

EESL

Required
Documents

5 INDICATIVE TECHNOLOGY SELECTION

Refer Annexure-E for Technology Selection
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6 QUALIFYING REQUIREMENTS AND CONDITIONS FOR EMPANELMENT

Emp

anglming/212208029, Dated: 12-08-2021

Sr. Qualifying Requirement Document to be Submitted
No
1 The applicant should be —
(a) A firm registered/incorporated under |(a) Photocopy of Certificate of
Companies Act, 1956 or Companies Incorporation issued by the Registrar of
Act, 2013, and further amendment (s) Companies
Along with
OR
b) A ot istered der Sociefi Memorandum of Association, Article of
(b) R s.oi:let.y rzglts el:rge60 under societies Association needs to be attached along
cgistration Act, with the application. The applicant
OR should also highlight the relevant
provision/ article number which
highlights the objects relating to the
(c) A registered partnership firm (registered business fields mentioned in the
under section 59 of the Partnership Act, previous column.
1932)
OR
OR
(b) Photocopy of Certificate of Registration
(d) A limited liability partnership (under along with memorandum of association
the Limited Liability Partnership Act,
2002) OR
OR (c) A Registered partnership deed
(e) A Proprictorship firm (d) ORLLP Registration Certificate issued
by competent Govt. Authority
OR
(e) Self-Declaration of being a proprietor
in your own format.
2 A applicant should have valid PAN and GST | Copy of PAN and GST Registration
Registration Certificate
3 The bidder should be in existence from at | (a) Photocopy of Certificate of
least Five (5) Years for Category-I & Three Incorporation issued by the Registrar of
(03).yeqrs for Category-II as on date of Companies
publication of empanelment notice. OR
(b) Photocopy of Certificate of Society
Registration
P— ).qu;]zéulrel_l:l::ﬂk_HlN KUMAR, SERTALNUMBER=94C80Uba5349d8e DII/TTHcec/938
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(c) A Registered partnership deed
OR
(d) LLP Registration Certificate issued by
competent Govt. Authority
OR
(e) Proprietors shall submit GST/VAT
registration certificate as a proof of
being at least 5 years old for Category-I
& 3 Years old for Category-IL.

4 Applicant should have successfully | Documentary evidence shall be furnished
implemented/ executed the following | along with the Bid. Documentary
Works evidence should be submitted in the form

of  copies of  relevant work
1. For Category-I: 30 nos. of Energy | orders/contract agreement/purchase order
Audit works in large process | along with copies of any document in
industries, ~MSME industries, | respect of satisfactory
Commercial Buildings and | €xecution/completion certificate of each
municipalities as on date of of those purchase orders/work orders
publication of empanelment notice. such as
2. For Category-Il: 10 nos. of 1. Satisfactory completion (OR)
Ener Audit works in large 2. Any other documentary
gy g : .
. ) evidences that can substantiate
process industries, MSME ) .
. . . o the satisfactory execution of each
industries, Commercial Buildings
SR of the Purchase order/Work
and municipalities as on date of Order submitted.
publication of empanelment notice. 3. Work orders along with its
evidence for successful
completion shall be from any
Government Dept./ PSU/ ULB/
DISCOMs/  Private  Limited
Companies. which will only will
be considered for evaluation.
The submitted proof must clearly
mention value of work executed as
asked in the qualifying criteria.
Completion certificates must have the
reference no of original work order.
NOTE: A consolidated list as per
Annexure-A shall be submitted by the
vendor along with the proofs as
mentioned above.

5 Bidder should have Bureau of Energy | Copies of BEE  Energy  Auditor/
Efficiency (BEE) energy auditors/Accredited | Accredited Energy Auditor self-
Energy Auditors available for working under | ,iested Certificate.
this Empanelment as per following:

(i) For Category-I. Should have at least
one(1) BEE accredited Energy Auditor and
at least three(3) BEE Certified Energy
Auditors/ Managers
Subject : CN=SACHIN KUMAR, SERIALNUMBER=94c80ba5349d8e2272b117ff5cec7938d!
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(i) For Category-II: Should have at least
Two (2) BEE certified Energy Auditors.

Emp

aneaﬁdéﬁymaazogow Dated 12-08-2021

6 Bidders should have an average Annual | Duly authorized copy of audited balance
Turnover (ATO) as per following: sheet for preceding last three Financial
Year i.e. FY 2017-18, 2018-19, 2019-20. is
1. INR 50 lakhs for Category-I to be submitted by bidder.
2. INR 20 Lakhs for Category-II
ATO means revenue from operations.
In immediately preceding last three (03)
financial years 2017-2018, 2018- 19 & 2019-
20
Turnover means revenue from operations
(excluding other income).

7 The applicant should be profitable (net | Duly authorized copy of audited annual
profit) in any of the two previous financial | report is to be submitted by respondent
years out of last three completed financial | along with CA certificate.
years.

The applicant shall submit last 3 years'
Profitability means: Profit after tax audited financial statements i.e. FY 2017-
18, FY 2018-19 and FY 2019-20.

8 The Net worth of applicant as on the last day | Duly authorized copy of audited annual
of preceding financial year (2019-20) shall | report is to be submitted along with a
not be less than 100% of the paid-up share | practicing CA’s certificate.
capital.

The applicant shall submit last 3 years'
Net worth implies to the sum total of the | audited financial statements i.e. FY 2017-
paid-up share capital and free reserves. Free | 18, FY 2018-19 & FY 2019-20.
reserves means all reserves credited out of
the profits and share premium account but
does not include reserves credited out of the
revaluation of the assets, write back of
depreciation provision and amalgamation.
Further, any debit balance of Profit and Loss
account and miscellaneous expenses to the
extent not adjusted or written off, if any,
shall be reduced from reserves and surplus.
In case of LLP/Proprietorship firm, closing
capital of previous year (2019-20) should not
be less than opening capital of same period
(2019-20). It will be considered as negative
net worth and vice versa.

9 The applicant should be either of the | Applicant to submit Declaration of Local
following: Content in form of a certificate stating the
e A ‘C’lass—I Local Supplier’ of ‘Tendered percentage of local content as per the

Item OR format given in Attachment-6 of Part-E

. . of this Document. The certificate shall be

e A “‘Class-I Local Supplier’ of ) )

“Tendered Ttem’ from the statutory auditor or cost auditor of

the company (in case of companies) or

NOTE: ‘Non-Local Suppliers’ are not | from a practicing cost accountant or

| eligible to take part in this empanelment | practicing chartered accountant (in respect
Subject . CN=SACHIN KUMAR, SERIALNUMBER=94c80ba5349d8e2272bL1/M5cec/938d"
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process. of suppliers other than companies) giving
the percentage of local content. It is

Refer to Part-D Clause 10 for definition of mandatory to mention UDIN No in the
‘Class-1 Local Supplier’, ‘Class-II Local

tificate.
Supplier: and ‘Non-local Supplier’ certiricate

10 | Pursuant to Order No: F.No 6/18/2019-PPD | Applicant to submit a Declaration as per

dated: 23-July-2020 from Department of | the format given in Attachment-7 of Part-

Expenditure, Ministry of Finance, the | E of this Document.

applicant should be either of the following:

e Not from acountry which shares a land
border with India

OR

e ‘Applicant from a country which shares
a land border with India’ and registered
with  Competent  Authority  in
accordance with order mentioned
above.

The definition of ‘Applicant from a country

which shares a land border with India’ shall
be as in paragraph 8 of the above mentioned
order. Further, all the guidelines mentioned

in the above order shall be applicable to this
empanelment. Applicants shall carefully go

through the same and ensure its eligibility as
per the said order.

Important Points:

EESL reserves the right not to seek any deficient document/clarifications from the applicant after opening of
empanelment application envelope. If any empanelment application is found to be in non-conformance to the
specified conditions or deviating from the empanelment terms and conditions, EESL reserves the right to out
rightly reject such application without seeking any clarification. Applicant to take cognizance of the same
and submit their application accordingly.

EESL reserves the right to use in-house available data, if required, to evaluate the empanelment applications
including data/documents submitted by the applicant in their previous tender(s). However, this should not be
understood that relevant documents/certificates or any other requirement as required in the instant
empanelment notice is not to be provided by any applicant applying for the instant empanelment who has
earlier participated in any of the earlier tenders by EESL.

Note:

All the required documents must be properly annexed and submitted as mentioned above.

“Holding Company “and “Subsidiary “shall have the meaning ascribed to them as per Companies Act, 1956
or, in vogue.

In case of holding company, the holding-subsidiary relationship should be in existence for at least one year
as on the date of submission of application.

In case vendor is not able to furnish its audited financial statements on standalone entity basis, the unaudited
unconsolidated financial statements of the applicant can be considered acceptable provided the vendor
furnishes the following further documents on substantiation of its qualification:

(i) Copies of the unaudited unconsolidated financial statements of the vendor along with copies of the
audited consolidated financial statements of the Holding Company with a letter of undertaking from
holding company supported by Board pledging unconditional and financial support. Irrevocable in the

sqnaformat enclosed in Attachment-9 of Part-E of this document.
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(i) A Certificate from the CEO/CFO of the Holding Company, stating that the unaudited unconsolidated
financial statements form part of the Consolidated Annual Report of the Company.

e In case a vendor does not satisfy the financial criteria, the holding company would be required to meet the
stipulated turn over requirements, provided that the net worth of such holding company as on the last day of
the preceding financial year is at least equal to or more than the paid-up share capital of the holding
company. In such an event, the vendor would be required to furnish along with its application, a letter of
Undertaking from the holding company, supported by the Board Resolution, as per the format enclosed in
the application documents (Attachment-9 of Part-E of this document), pledging unconditional and
irrevocable financial support for the execution of the Contract by the applicant in case of award.

e In case the Vendor meets the requirement of Net worth based on the strength of its Subsidiary(ies) and/or
Holding Company and/or Subsidiaries of its Holding Companies wherever applicable, the Net worth of the
Vendor and its Subsidiary(ies) and/or Holding Company and/or Subsidiary(ies) of the Holding Company, in
combined manner should not be less than 100% of their total paid up share capital. However individually,
their Net worth should not be less than 75% of their respective paid up share capitals.

e In case vendor, has been found to be defaulting on the delivery period (in each LoA issued) as per
assessment (supply, installation etc.) will be liable to be rejected. Vendor have to provide the quantity (Nos.
& Percentage) supplied and installed against each LoA awarded by EESL at the date of submission of bid.

e Other income shall not be considered for arriving at annual turnover.

NOTE: The supporting documents in support of above Qualification Requirement should be submitted
along with the empanelment application, otherwise empanelment application submitted by the vendor is
liable to be considered as non-responsive.

If Bidder is not meeting any Qualifying Requirements and Conditions for Empanelment as defined
above, it should clearly intimate the same in deviation form or on its letter head.

The Empanelment Letter shall indicate the maximum limit of qualified ATO figure and experience value as
evaluated by EESL against the QR. This information shall be used by the EESL as an input for short listing the
empaneled agency for the limited tendering process based on the internal approved cost estimate, irrespective of
the qualified category.

EESL reserves the right to reject application of an applicant if their past supply/ installation track
record/performance has been unsatisfactory and if applicant is engaged in a current project but is unable to keep
up with the project schedule in quantity/ quality as prescribed by Project In-charge and if EESL has sufficient
reason to believe that the applicant is unsuitable for taking up a project in this tender.

All the required documents must be properly annexed and submitted as mentioned above with necessary details
in brief.

7 IMPORTANT INSTRUCTIONS FOR SUBMISSION OF DOCUMENTS

7.1 Applicants shall carefully go through the whole document and ensure they fulfill all the eligibility criteria
and submit the requisite documents as per the instructions given in this document.

7.2 Wherever required,

(a) please fill up the form neatly and clearly in BLOCK LETTERS

(b) All columns are to be filled up. Do not leave any column blank. If a particular item is not pertinent to
your Organization, please write “Not applicable” or “N.A”.

(c) Kindly provide correct, complete and precise information in the designated column or space provide
therein.

_(d) Piease.attach separate shect.in.cass the space prgvided is insufficient.
NIT/ Bid Daciment Nos: EESLO6/200E02SCM/IGEA-
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7.
7.

7.

7.3 Envelope containing hard-copy of the documents (applicable as mentioned in Part C, documents to be
submitted in the online application) shall be super-scribed with “CONFIDENTIAL” along with
“APPLICATION FOR VENDOR EMPANELMENT for Carrying out Investment Grade Energy
Audit in Industries (MSME and large scale), Municipalities, Commercial Buildings etc. On
PAN India basis” clearly mentioning the Empanelment Document Number and date of issuance of
Empanelment Notification. Documents received after given timeline shall not be considered for further
scrutiny and evaluation.

7.4 Signature of authorized signatory and stamp of organization(wherever required) shall be original inked
andnot digitally placed on the scanned documents.

7.5 Submitted documents shall be legible and readable.

7.6 Only documents asked in this empanelment process shall be submitted and applicant shall refrain from
submitting unsolicited information and documents.

7.7 Incomplete, partially complete, not clearly filled forms giving incorrect information are liable to be
rejected without any consideration.

7.8 Any information/clarification required by EESL during evaluation must be provided expeditiously

7.9 Submission of empanelment forms do not automatically guarantee for empanelment in EESL.

10 EESL also does not take any responsibility for loss of any Application form/document etc in transit.

11 The Email IDs and Mobile Numbers submitted in the application shall ONLY be utilized for
communication purpose. The applicant shall ensure availability of the submitted Email ID and Mobile
Numbers at their own end to receive information/communication from EESL.

12 Certificates signed by Cost Auditors/Statutory Auditors/Chartered Accountants etc. as asked in this
empanelment document shall contain UDIN (Unique Document Identification Number) which may be
verified during scrutiny of the applications.

8 PERIOD OF EMPANELMENT

The
The

empanelment shall be valid for a period of Two (02) year from the date of issuance of letter of empanelment.
empanelment may further be extended for a period of one (01) year on sole discretion of EESL as per

business requirements. In case of such extensions the empaneled vendors maybe asked for submission of audited
financial statements of immediately preceding financial year and any other document as deemed fit by EESL.

9 SUSPENSION OF BUSINESS DEALINGS

9.1

9.2
9.3

94

9.5

EESL reserves the right to take action against vendor who fails to perform or indulge in malpractices, by
suspending business dealings with them.
Suspension could be in the form of ‘Hold’, ‘De-listing’ or ‘Banning’ a Vendor.
A vendor may be put on HOLD for a period of 6 months, for future Enquiries for specific works on the
basis of one or more of the following reasons:
a) Vendor does not honor his own offer or any of its conditions within the validity period.
b) Vendor fails to respond against three consecutive enquires of EESL.
c) After placement of order/award, vendor fails to execute an order.
A vendor may be de-listed from the list of empaneled vendors for a period of 1 year on the basis of one or
more of the following reasons: -
a) Vendor tampers with tendering procedure affecting ordering process or commits any misconduct which
is contrary to business ethics.
A Vendor can be banned from doing any business with EESL for a period of 3 years on the basis of one
or more of the following reasons:
a) Vendor is found to be responsible for submitting fake/ false/ forged documents, certificates, or
information prejudicial to EESL’s interest.
b) Vendor is found to be involved in cartel formation.
¢) The Vendor has indulged in malpractices or misconduct such as bribery, corruption and fraud, pilferage
etc which are contrary to business ethics.
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d) The Vendor is found guilty by any court of law for criminal activity/ offences involving moral turpitude
in relation to business dealings.

e) The Vendor is declared bankrupt, insolvent, has wound up or been dissolved; i.e. ceases to exist for all
practical purposes.

f) Vendor is found to have obtained Official Company information/ documentation by questionable
means.

g) Communication is received from the administrative Ministry of EESL to ban the Vendor from business
dealings.

9.6 Contracts already entered with a contractor/vendor before the date of issue of order of ‘HOLD’ or ‘DE-
LISTING’ shall not be affected.

9.7 Once the order for suspension is passed, existing offers/new offers of the contractor/vendor shall not be
entertained.

9.8 The above guidelines are not exhaustive but enunciate broad principles governing action against
contractors/vendors.

10 LOCAL CONTENT REQUIREMENT

11

As per Order No: P-45021/2/2017-PP (BE-II) dated: 16-Sept-2020 of Department of Promotion of Industry and
Internal Trade (Public Procurement Section), Ministry of Commerce and Industry, only ‘Class-I Local Suppliers’
and ‘Class-II Local Suppliers’ are eligible to bid in domestic tenders. In view of the same, only ‘Class-I Local
Suppliers’ and ‘Class-II Local Suppliers’ are eligible to apply for this empanelment process. ‘Non-local
Suppliers’ are not eligible to apply in this empanelment process.

Applicant shall submit a certificate stating the percentage of local content as per the format given in Attachment-
6 of Part-E of this Document. The certificate shall be from the statutory auditor or cost auditor of the company
(in case of companies) or from a practicing cost accountant or practicing chartered accountant (in respect of
suppliers other than companies) giving the percentage of local content. It is mandatory to mention UDIN No in
the certificate.

NOTE: False declarations will be in breach of the code of integrity under Rule 175(1)(i)(h) of the General
Financial rules for which an applicant or its successors can be debarred for up to 2 years as per Rule
151(iii) of the General Financial rules along with such other actions as may be permissible under law. Self-
Declaration duly signed and stamped at company’s Letter Head for not being under debar list/undergoing
debarment period on account of breach of the code of integrity under Rule 175(1)(i)(h) of the General Financial
rules for giving false declarations of local contentshall be submitted by the applicant.

Note: Applicant shall carefully go through the above mentioned order in order to understand the whole
process and definition of various terms (e.g. Class-I Local supplier, Local content etc.) pertaining to the
said order which have also been used under ‘General Requirement and Conditions for Empanelment’
clause in Part D of this document.

ADJUDICATOR

Adjudicator under the contract shall be appointed by the Appointing Authority i.e. MD (EESL). If the
applicant does not accept the Adjudicator proposed by EESL, it should so state in its application form and
make a counter proposal of an adjudicator. If on the day the contract agreement is signed, the EESL and
contractor have not agreed on the appointment of adjudicator, the adjudicator shall be appointed, at the
request of either party, by the appointing authority specified.
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12 ARBITRATION

Arbitration shall be carried out as per Arbitration Act 1996 and its subsequent amendment. The Contract shall be
governed by and interpreted in accordance with the laws in force in India. The courts of Delhi shall have
exclusive jurisdiction in all matters arising under the contract.

13 SUBMISSION OF ADDITIONAL DOCUMENTS/DETAILS POST EMPANELMENT

13.1

13.2

In case of change in financial year during the period of empanelment, the empaneled vendors shall be
asked to submit the audited financial statements of the recently completed financial year followed by re-
evaluation of applicant on points 6, 7 and 8 of “General Requirements & Conditions for Empanelment”. In
case the applicant does not qualify on these points on re-evaluation of applicant credentials based on new
information provided for the recently completed financial year as stated above, the applicant may be
delisted and the empanelment maybe withdrawn.

Post empanelment, the applicant may update/add to their completed work orders by sending the documents
(as asked in “Qualifying Requirements & Conditions for Empanelment”) to EESL at the designated Email
ID. The documents shall be submitted on 1* working day of every month, documents received by 1
working day of every month shall be scrutinized and if found as per the criteria stipulated under
“Qualifying Requirements & Conditions for Empanelment” the same shall be added against the vendor
credentials by 15" working day of that month. In exceptional circumstances, this may take longer than 15
working days and vendor credentials shall be updated accordingly.

14 CORRESPONDENCE

Post empanelment, all correspondence by the empaneled vendor shall be addressed to as brought out
below:

CGM (SCM) - for all issues pertaining to clarifications w.r.t contractual and commercial issues or requiring
amendments on the terms and conditions of LOA in general.

15 PRE-EMPANELMENT CONFERENCE

The official representative of the applicant may attend the pre-empanelment conference. The schedule of the
meeting shall be as mentioned in Part-A of this document.

The purpose of the meeting will be to clarify any issues regarding the empanelment process.

Record notes of the meeting including the text of the questions raised and responses given will be
transmitted to all the applicants who were present at the meeting and will also be put on the web-site. The
clarifications that could not be furnished during pre-empanelment conference will be separately
communicated to all the purchasers of the RFP.

Non-attendance at the pre- empanelment meeting will not be a cause for rejection of a Vendor.

Based on the discussion in pre empanelment meeting, EESL reserved the right for modification in this
document.

Applicant(s) are requested to send the queries till 5™ working day after floating the empanelment notice
to the contact points mentioned in Part-A in the following format (excel or word editable file). No queries
shall be entertained after the deadline of submission of query is over.

Name of Tender

Tender No.

Tender ID

-Application Opening Date
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Applicant’s Name

with
No.

Contact person from Applicant

address, e-mail and Contact

Sr. No. Page No.

Section No.

Description as | Queries/ Clarification

Per RFP of the Applicant Remarks

Para No/ Clause No.

Section No.
1. Page No.
Para No/ Clause No.

Section No.
2. Page No.
Para No/ Clause No.

Section No.
3. Page No.
Para No/ Clause No.

16 Restrictions on procurement from a Bidder of a country which shares a land border with India

Order No: F.No 6/18/2019-PPD dated: 23-July-2020 from Department of Expenditure, Ministry of Finance,
mentions that any bidder from a country which shares a land border with India will be eligible to bid in any
procurement whether of goods, services (including consultancy services and non-consultancy services) or works

(including turnkey projects) only if the bidder is registered with the Competent Authority as specified in the

order.

“Bidder from a country which shares a land border with India” for the purpose of the order means-

a)
b)
¢)

d)
e)
f)
g)

An entity incorporated, established or registered in such a country; or

A subsidiary of an entity incorporated, established or registered in such a country; or

An entity substantially controlled through entities incorporated, established or registered in such a
country; or

An entity whose beneficial owner is situated in such a country; or

An Indian (or other) agent of such an entity; or

A natural person who is a citizen of such a country; or

A consortium or join venture where any member of the consortium or join venture falls under any of the
above

The above mentioned order shall be applicable to this empanelment process. The applicant shall carefully
go through the above mentioned order and ensure its eligibility in accordance of the same. Applicant
should refer to above mentioned order for clarification over definitions and clauses as applicable.

The applicant shall submit a Self-Declaration regarding “Restrictions on procurement from a Bidder of a country
which shares a land border with India” as per Attachment-7of Part-E of this document.

17 BENEFITS & EXEMPTIONS FOR MSEs (APPLICABLE TO THIS EMPANELMENT ONLY)

17.1  All MSEs notified as per GFR 2017 clause no. 1.10.4 and as notified below shall be exempted from

payment of Empanelment Document Fee. For claiming this exemption, MSE must, along with their
application, provide proof of their being registered as MSE (indicating the terminal validity date of their
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registration) for the ‘Tendered Item’, with any agency mentioned in the notification of Ministry of
MSME, indicated below: -

(a) District Industries Centers;

(b) Khadi and Village Industries Commission;

(c) Khadi and Village Industries Board,;

(d) Coir Board,;

(e) National Small Industries Corporation;

(f) Directorate of Handicraft and Handloom;

(g) UdyogAadhar Memorandum/Udyam Registration issued by Ministry of MSE; or
(h) Any other body specified by the Ministry of MSME.

17.2  For claiming the above exemption for Start-ups, a valid certificate of Start-up recognized by
‘Department of Industrial Policy & Promotion (DIPP)’ along with Business eligibility certificate or any
other document issued by Govt/Recognized institute is required in support of product/ service related to
‘Tendered Item’.

Whereas, startup means an entity, incorporated or registered in India:

(a) Not prior to seven years, however for Biotechnology Startups not prior to ten years,

(b) With annual turnover not exceeding INR 25 crore in any preceding financial year, and

(c) Working towards innovation, development or improvement of products or processes or services, or if it
is a scalable business model with a high potential of employment generation or wealth creation

(d) Provided that such entity is not formed by splitting up, or reconstruction, of a business already in
existence. Provided also that an entity shall cease to be a Startup if its turnover for the previous
financial years has exceeded INR 25 crore or it has completed 7 years and for biotechnology startups 10
years from the date of incorporation/ registration.

Note: For Start-up firms, Gazette Notifications dated: 17-Feb-2016, G.S.R. 180 (E), and subsequently
issued notifications will be considered.

17.3  Public Procurement policy is meant for procurement of goods produced and services rendered by
Micro and Small Enterprises. The preference to MSEs is not applicable for works contracts where
supply of goods not produced by MSE:s is also involved.

17.4 If the applicant submits empanelment document fee and also MSE certificate along with the
application, then the applicant will be treated as general applicant and no relaxation will be given to
such applicant pertaining to MSE’s.

17.5  The registration certificate must be valid as on application closing date of submitting the application.
Applicant shall ensure validity of certificate in case application closing date is extended. The MSEs
who have applied for registration or renewal of registration with any of the above agencies/bodies, but
have not obtained the valid certificate till the end date of application submission, are not eligible for
any exemption/preference and will not be considered. Such applications will be treated as applications
received without Empanelment Document Fee and will be out rightly rejected.

17.6  The benefits to MSEs as mentioned above, shall be available only for Goods/Services produced &
provided by MSEs.

177 As per answer to FAQ no. 18 circulated vide Office Memorandum F. No. 22(1)/2012-MA dated
24.10.2016 “Policy is meant for procurement of goods produced and services rendered by MSEs.
However, traders are excluded from the purview of Public Procurement Policy.”

17.8  MSEs seeking exemption and benefits should enclose an attested/self-certified copy of registration
certificate as a part of their application, giving details such as stores/services, validity (if applicable)
etc. failing which they run the risk of their application being passed over as ineligible for the benefits
applicable to MSEs.

17.9  Traders, resellers, distributors and agents will not be considered for availing benefits under PP Policy
2012 for MSEs.

18 SAFETY COMPLIANCE:
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1. Successful bidder, on whom letter of award/empanelment is placed, is to ensure all safety guidelines,
rules and regulations, labour laws etc.

2. Successful bidder(s) to indemnify EESL for any accident, injury met by its labour, employee or any
other person working for him. Any compensation sought by its labour, employee or successful bidder
as per settlement shall pay any other person working for him solely. EESL has no role to play in this
matter.

3. The Bidder is advised to take out insurance for the period of the Contract, on the terms specified in
the Special Conditions, including, but not limited to, the following:

o Professional liability insurance;
o Personal liability insurance;

4. EESL will not be responsible in case any accident/ mis-happenings with consultant employee or
contract person and for any equipment damage or theft occurs and in no case EESL shall pay for it.

19 LABOUR LAWS TO BE ADHERED BY SUCCESSFUL BIDDER:

LoA/LoE to the contractors clearly specify that they shall ensure compliance of Labour Laws and shall indemnify
EESL against the liability arising out of any injury to their workers deployed. Advise the contractors, at various sites,
to ensure compliance under the following basic Labour Acts and provisions there under on a priority basis:

e Employees Provident Fund and Miscellaneous Provisions Act, 1952 (providing for PF contributions,
Employee pension and Deposit Link Insurance)

e Employees State Insurance Act, 1948 (providing for medical, disablement, dependent benefits)

¢ Employees Compensation Act, 1923 (providing for Compensation against injury due to and during the course
of employment)

¢ Minimum wages Act, 1948 (providing for minimum wages for various employments)

Further, other social security provisions have also to be complied with.

Note: The norms and measures mentioned are indicative and any other law/safety norms related to safety of the
labour may also be adhered to.

20 Empanelment Performance Bank Guarantee (EPG):

Within thirty (30) days of the receipt of notification of award from EESL, the successful bidder shall
furnish the EPG in the form of Demand Draft/ Pay Order or Bank Guarantee of value equalling Rs. One
Lakh (1,00,000/-). The Bank Guarantee must be valid to cover Contract Period + Three Months Claim
Period (Extendable in ratio with the contract). Successful MSE Bidders shall also be required to furnish
above mentioned EPG.

Bank guarantee shall be from any Nationalized Banks/other scheduled private banks as per list given in
Section- 6. EESL shall at its discretion have recourse to the said Bank Guarantee for the recovery of any
or all amount due from the bidder in connection with the contract including of guarantee obligations.

Any delay in submission of SD/EPG shall be deemed as accruing of financial benefit to the contractor and
EESL may take necessary interest penalty recovery action (interest @ SBI’s MCLR + 2 %) from the
payments due to the contractor for the period of delay. However, this provision does not bind EESL in any
way from proceeding against the contractor (including forfeiture of EMD, cancellation of the LOA, etc.)
for non-compliance towards non-submission of the SD/EPG.

Failure of the Successful Bidder to comply with the requirements of IFB/RfP/LoA shall constitute
sufficient grounds for the annulment of the award and forfeiture of the Contract Performance Guarantee.
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This Bank Guarantee shall be effective only when BG issuance message is transmitted by the issuing bank
through SFMS to ICICI Bank include unique identifier EESL.543840944 in field 7037 of the SFMS cover

messages with IFSC Code ICIC0000007.

BG advising message — IFN 760COV / IFN 767COV via SFMS
Field Number Particulars ( to be mentioned in Row 1)
7037 EESL543840944
Annexure-E
Scope of Workflow

11. EVALUATION CRITERIA

11.1. The interested Applicants shall qualify as per the Qualifying Requirement indicated in this
Empanelment document. In case the interested Applicants does not fulfill qualifying requirement, its
application shall be liable for rejection.

11.2. The evaluation of fulfillment of Qualifications Requirements will be carried out considering the
information furnished by Applicants online in their application and related documentary evidence in support
of meeting the Qualification Requirements.

11.3The contractually and financially acceptable interested Applicant(s) shall be then technically evaluated
on the basis of Following:

For Category- 1

S. Criteria Remarks Documents
No.
1 Details of the Firm

(f) Photocopy of Certificate of
Incorporation issued by the
Registrar of Companies

Along with

Memorandum of Association,
Article of Association needs
- to be attached along with the
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application. The applicant
should also highlight the
relevant  provision/ article
number which highlights the
objects relating to the business
fields mentioned in the
previous column.

OR

(g) A Registered partnership
deed

OR

(h) LLP Registration
Certificate  issued by
competent Govt. Authority

OR
Self-Declaration of being a

proprietor in your own
format.

Emp

anglming/212208029, Dated: 12-08-2021

Section-4

2 Mlnl.n.lum ]?xpenence of Energy 3 Years or more. Agency should submit copy of
Auditing Firm previous Purchase orders.
Agency should submit
3 | Types of industries covered To be flued by the previous Purchase grders &
applicant. declaration on their Letter
Head
i. Copies of
Invoices Instruments duly in
the name of the
Applicant Bidder.
4 List of measuring instruments to To be provided by the ii.Self-attested  copies  of
be used for audit. applicant. Calibration certificate from
NABL accredited
laboratory valid on
date  of  opening  of
Empanelment Document
Should be greater than INR .
5 | Annual Turnover (Previous 3 FY) | 50 Lakh (annually) for the Duly signed and Stampeq
. Balance sheet to be submitted.
previous 3 FY.
Annual Profitability (Previous 3 Should Pe profitable for any Duly signed and Stamped
6 2 years in the last 3 .
FY) . . Balance sheet to be submitted.
Financial Years.
7 No. of Bureau of Energy | Should have at least 3 | i. Copies of Energy
| Efficiency (BEE) energy | certified energy auditors Auditor/Accredited Energy
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auditors/Accredited Energy
Auditors available for working
under this Empanelment

and at least 1 BEE
accredited energy auditor

Auditor self-attested

Certificate.

No. of Detailed Project reports
(DPR) and /or Investment Grade
Energy  Audit(IGEA) reports
prepared by the applicants
company.

Should have completed at
least 30 no. of energy audits
across all sectors (Large
Process Industries, MSME
Industries, Commercial
Buildings and
Municipalities) for the last
3 FY.

Applicant  shall provide
Copy of all the claimed
Work/Purchase
Orders/Supply
Contracts/ LOAs

Orders/

Along with

Material Receipt Certificates/
Work Completion
Certificates/ Payment
Receipts/ Client’s  Letter
regarding release of Security
Deposit/CPG on successful
completion of Order are
required to be submitted in
order to justify completion of
work mentioned in Work
Order.

The submitted proof must
clearly mention value of
work executed as asked in
the qualifying criteria.
Completion certificates must
have the reference no of
original work order.

(list of audits with value of
work)

Category 11

Criteria

Remarks

Documents

Name of the Firm

(1) Photocopy of Certificate of
Incorporation issued by the
Registrar of Companies

Along with

of
Article of
Association needs to be
attached along with the
application. The applicant
should also highlight the
relevant provision/ article
number which highlights

Memorandum
Association,
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Criteria

Remarks

Documents

the objects relating to the
business fields mentioned
in the previous column.

OR

(J)A  Registered partnership
deed

OR

(k) LLP Registration
Certificate issued by
competent Govt. Authority

OR
(I)Self-Declaration of being a

proprietor
format.

in your own

Minimum Experience of Energy
Auditing Firm

3 Years or more.

Agency should submit previous
Purchase orders.

Types of industries covered

To be
applicant.

filled by the

Agency should submit previous
Purchase orders & declaration
for Industries covered on their
Letter Head

List of measuring instruments to be

used for audit.

To be provided by the
applicant.

i. Copies of
Invoices Instruments duly
in the name of the
Applicant company.

ii. Self-attested
copies of Calibration

certificate from

NABL accredited

laboratory valid on
date of opening of
Empanelment Document

Annual Turnover (Previous 3 FY)

Should be greater than
INR 20 Lakh (annually)
for the previous 3 FY.

Duly signed and Stamped
Balance sheet to be submitted.

Annual Profitability (Previous 3 FY)

Should be profitable in
any 2 years in the last 3
Financial Years.

Duly signed and Stamped
Balance sheet to be submitted.

Signature :-

Subject : CN=SACHIN KUMAR, SERIALNUMBER=94c80ba5349d8e2272b117ff5cec7938d!

NIT
Emp

/ Hid Dcinent Nos sk Sl06 031 2ISCMIGEA-

anglming/212208029, Dated: 12-08-2021

Section-4

Page 23 of 25




S. Criteria Remarks Documents
No.
(i) Copies of
. Should have at least 2 | Energy Auditor/Accredited
7 | No. of energy auditors . ) i
certified energy auditors. | Energy Auditor self-attested
Certificate.
8 No. of completed energy audit studies | Should have completed | Applicant shall provide
in industrial/ buildings/ municipality at least 10 no. of energy | Copy of all the claimed
from the date of opening of audits across all sectors | Work/Purchase
Empanelment Document (Large Process Industry, | Orders/Supply Orders/
MSME Industries, Contracts/ LOAs
Commercial Buildings .
and Municipalities) , Along with
annually for the last 3 Material Receipt Certificates/
FY Work Completion
Certificates/ Payment
Receipts/ Client’s Letter
regarding release of Security
Deposit/CPG on successful
completion of Order are
required to be submitted in
order to justify completion of
work mentioned in Work
Order.
The submitted proof must
clearly mention value of work
executed as asked in the
qualifying criteria.
Completion certificates must
have the reference no of
original work order.
(list of audits with value of
work)
Note:

» If any of the empaneled Energy Auditing firm gets registered but not performing actively during the
period of empanelment, then their registration may be kept on hold giving a chance of six months at the
time of renovation.

» EESL at its discretion may visit any of the industry to verify the audit studies carried out by the
empaneled firm during the period of empanelment.

» During empanelment period, if any sort of guidelines, rules & regulations are laid out by Central or State
government, then it will be applicable to empaneled consultants and they are to abide by the same.

» Bidders getting qualified for Category I will be automatically empaneled for categories (I-1I).

» Bidders getting qualified for Category II will only be empaneled for category II.

» Bidder to be submit all relevant documents meeting the QR criteria specified in the tender in support of

~ their choice indicated above.
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» The Empanelment Letter shall indicate the maximum limit of qualified ATO figure and experience value
as evaluated by EESL against the QR. This information shall be used by the EESL as an input for
shortlisting the empaneled agency for the limited tendering process based on the internal approved cost
estimate, irrespective of the qualified category.

Category-I Rs. 50 Lakhs Yes/No

Category-II Rs. 20 Lakhs. Yes/No
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***

“EESL

SECTION 5

1. Measurement and Verification (M&V)

Not Applicable for this tender

NIT/Bid Document No.: EESL/06/2021-22/SCM/IGEA-
Empanelment/212208029, Dated: 12-08-2021

SECTION - 5 (M & V)

Page 1 of 1
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SECTION-6

Forms & Procedures

ATTACHMENT -1

BID FORM

To,

Chief General Manager (SCM)

Energy Efficiency Services Limited.
(A JV of PSUs of Ministry of Power, Govt. of India)

Core-3, 6" Floor,
SCOPE Complex,
Lodhi Road, New Delhi-110003

Subject:- NIT/Bid Document No: EESL/06/2021-22/SCM/IGEA-Empanelment/212208029, Dated:
12-08-2021

Dear Sir,

With Reference to your subject IFB/RfP, we are pleased to submit our bid for
......................................................................... ” in a sealed cover as detailed below:

Envelope 1: Bid document fee/cost of tender documents [wherever applicable], Bid Security fees/Earnest
Money Deposit, Bid Form, Power of attorney, Certificate regarding acceptance of important terms and
conditions, Form of acceptance of EESL fraud prevention policy.

Envelope 2: Price Bid

We confirm that we have quoted as per instructions and terms and conditions of tender documents. We have
submitted all the four attachments as stated in “Instructions to Bidders”

We declare that the prices left blank in price schedule/price bid will be deemed to have been included in the
prices of other items. We confirm that except as otherwise specifically provided, our bid prices include all
applicable taxes including service tax, entry tax(if any), duties, levies, charges as may be assessed on us.

We further declare that additional conditions, variations, deviations, if any, found in the proposal other than
those listed in Attachment-5 save those pertaining to any rebates offered, shall not be given effect to.

We undertake, if our bid is accepted, we shall commence the work immediately upon your Letter of Intent
/Letter of Award to us, to achieve completion of work within the time specified in the bidding documents.

If our bid is accepted, we undertake to provide contract performance securities and securities for Deed(s) of
Joint Undertaking (as applicable) in the form and amounts and within the times specified in the bidding
documents.

We agree to abide by this bid for a period 180 days from the date of opening of bids as stipulated in the bidding
documents and it shall remain binding upon us and may be accepted by you at any time before the expiration of
that period. Further, the prices of recommended spares, if asked for; contained in our bid shall re-main valid for
the entire project period after placement of Lol/LoA.

Until a formal contract is prepared and executed between us, this bid, together with your written acceptance

ereoﬁbrlqmtahe form of fyqur Letter of Ilgtent/ Letter of Award shall constitute a binding contract between us.
t . CN=SACHI SERIALNUMBER 94 80 5349d822272bll7 Scec/938
EaQSfa058d124509blc2f49(50596
—b799373457018502(7a7ef5688fca254533560a452dldeie&c529dd
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e, hereby, declare that only the persons or firms interested in this proposal as principals are named here and



that no other persons or firms other than those mentioned herein have any interest in this proposal or in the
contract to be entered into, if the award is made on us, that this proposal is made without any connection with
any other person, firm or party likewise submitting a proposal, is in all respects for and in good faith, without
collusion or fraud.

NAME/S &AUTHORISED SIGNATORIES

Our correspondence details are:

ADDRESS:
MOBILE NO. :
LAND LINE NO. :

1 Name of the bidder

2 Address of the bidder

3 Name of the contact person to whom all references
shall be made regarding this tender

4 Designation of the person to whom all references shall
be made regarding this tender
Address of the person to whom all references shall be

5 . .
made regarding this tender

6 Telephone (with STD code)

7 E-Mail of the contact person

8 Fax No. (with STD code)

9 GST No. of the bidder

Si nalure -
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Attachment-2
[Duly Notarized on Rs. 100/- Stamp Paper]

Bid Security Declaration

In reference to EESL Tender for Empanelment of Agencies for Carrying out Investment Grade
Energy Audit in Industries (MSME and large scale), Municipalities, Commercial Buildings
etc. on PAN India basis published vide NIT/Bid Document No: EESL/06/2021-22/SCM/IGEA-
Empanelment/212208029, Dated: 12-08-2021, I, on behalf of [Name of the
bidder] hereinafter referred to as “Bidder”,
(a) Understand that, according to tender conditions, bids must be supported by a Bid Security
Declaration.
(b) Hereby submit a declaration that the bid submitted by the undersigned, on behalf of
the Bidder, either sole or in JV or Company, shall not be withdrawn or modified

during the period of bid validity as mentioned in the tender document.

I, on behalf of the Bidder,  [Name of the bidder] , also accept the fact that in case the
bid is withdrawn or modified during the period of its validity or if [Name of the
bidder] fail to sign the contract in case the work is awarded to us or fail to submit a
performance security before the deadline defined in the tender document/letter of award, then

[Name of the bidder] shall be suspended for participating in the tendering process
of EESL, for a period of one (01) year from bid due date of above referred tender.

I, on behalf of the Bidder, [Name of the bidder] , also understand that this Bid
Securing Declaration shall cease to be valid if I am/we are not the successful Bidder, upon the earlier

of

(a) the receipt of your notification of the name of the successful Bidder; or

(b) thirty days after the expiration of the validity of my/our Bid

Signed: (insert signature of person whose name and capacity are shown)

in the capacity of: (insert legal capacity of person signing the Bid Securing Declaration)
Name: (insert complete name of person signing he Bid Securing
Declaration)

Duly authorized to sign the bid for an on behalf of [Name of the bidder]

Dated on day of , 2020 (insert date of signing)

Corporate Seal (where appropriate)

(Note: In case of a Joint Venture/Consortium, the Bid Security Declaration must be in the

name of all partners to the Joint Venture/Consortium that submits the bid)

Slgnalure -
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ATTACHMENT -3

Tender Document No/Package No: Dated:

Package Details...........c.coooiiiiiiiiiiiiiii

POWER OF ATTORNEY

BIDDER TO ATTACH THE POWER OF ATTORNEY IN THEIR OWN FORMAT

Si nalure -
(i? CN=SACHIN KUMAR, SERIALNUMBER 94(_80ba5349d822Z7Zb].l7FF5CeC?938d‘

eaQSfa058d124509blc2f49(50596 ST

—b799373457018502(7a7&F5688F€a254533560a452dldeie&c529dd

lSFC4DSGC OU=SENIOR ENGINEER, O=ENERGY EFFICIENCY SERVICES LIMIT

ED,

User ID sa(hm kumar

Serial No : 14513AF



ATTACHMENT - 4

Tender Document No/Package No: Dated:

(CERTIFICATE REGARDING ACCEPTANCE OF IMPORTANT

CONDITIONS)
Bidder's Name& Address
To,
CGM (SCM)
Energy Efficiency Services Limited.
(A JV of PSUs of Ministry of Power, Govt. of India)
Core-3, 6" Floor,
SCOPE Complex,
Lodhi Road, New Delhi-110003
D s
1.0 With reference to our bid proposal NO............coiiiiiiiiiiii... dated............ for
........................................... / Package MO. ..iiciieiiiiiiiiiiiiiiiiiiiiiiiiiiiniissisninaseeeess  Dated
......................... , we hereby confirm that we have read the following provisions of the following clauses and

further confirm that notwithstanding anything stated elsewhere to the contrary, the stipulation of these clauses
are acceptable to us and we have not taken any deviation to these clauses.

Governing Laws - Clause 7 of ITB
Settlement of Disputes - Clause 17 of ITB
Terms of payment - Clause 1.0 of SCC
Performance Security - Clause 5.9 of ITB
Taxes and Duties - Clause 8 of ITB
Completion Time Guarantee - Clause 9 of ITB
Defects Liability - Clause 10 of ITB
Functional Guarantee - Clause 11 of ITB
Patent Indemnity - Clause 2.25 of ITB
Limitations of Liability - Clause 2.27 of ITB
Project information, Estimation, - As per Tables in price bidAssumptions

and conditions for Evaluation

We further confirm that any deviation to the above clauses found anywhere in our bid proposal,
implicit or explicit, shall stand unconditionally withdrawn, without any implication to EESL.

Date: Signature:
Place: Printed Name:
Designation:

Common Seal

Slgnalure -
CN=SACHIN KUMAR, SERIALNUMBER 94(80ba5349d822272bll7ff5cec?938d'
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ATTACHMENT -5

I 0 0 2
BIDDING DOCUMENT NO...cuiuiuiiniiiiniiiiiiiiiiieieietititiieieieieieencsctescsssssssssssssssssnsn

(Deviations Statement)

Bidder’s Name and Address:
To,

Chief General Manager (SCM)

Energy Efficiency Services Limited.
(A JV of PSUs of Ministry of Power, Govt. of India)

Core-3, 6" Floor,
SCOPE Complex,
Lodhi Road, New Delhi-110003

Dear Sir,

The following are the deviations and variations from and exceptions to the terms, conditions and specification of
the bidding documents for IFB/RfP No. . These deviations and
variations are exhaustive. We are furnishing below the cost of withdrawal for the deviations and variations
stated in this Attachment. We shall withdraw the deviations proposed by us in this Attachment at the cost of
withdrawal indicated herein, failing which our bid may be rejected and bid security may be forfeited. We
confirm that except for these deviations and variations, the entire work shall be performed as per your
specifications and conditions of bidding documents. Further, we agree that additional conditions, variations,
deviations if any, found in the proposal documents other than those stated in this Attachment, save those
pertaining to any rebates offered, shall not be given effect to:

Section/ Clause Page Statement of Cost of withdrawal

Part/ No. No. Deviations/

Chapter Variations

A. COMMERCIAL DEVIATIONS :

B. TECHNICAL DEVIATIONS :

Date (S1gNAature)......coceeeeeeeeeeeeieeeieeeee e

Place : (Printed Name).............coovvveininn.n
(Designation)..........eceeceereereereesieseeeennens

(Common Seal) .......cccevvevrennennen.

Note: Continuations sheets of like size and format may be used as per Bidder's requirement.

Si nalure -
(i? CN=SACHIN KUMAR, SERIALNUMBER=! 94(_80ba5349d822Z7Zb].l7FF5CeC?938d‘

eaQSfa058d124509blc2f49(50596 ST=DELHI, OID.2.5.4.17

—b799373457018502(7a7&F5688F€a254533560a452dldeie&c529dd

lSFC4DSGC OU=SENIOR ENGINEER, O=ENERGY EFFICIENCY SERVICES LIMIT

ED,

User ID sa(hm kumar

Serial No : 14513AF



ATTACHMENT - 6

(On Non — Judicial Stamp Paper of appropriate value and purchased in the name of executing Bank)

PROFORMA OF BANK GUARANTEE FOR CONTRACT
PERFORMANCE

Refi: oo,
Bank Guarantee No...........ccuo......

To,

Energy Efficiency Services Limited.
(A JV of PSUs of Ministry of Power, Govt. of India)

Core-3, 6" Floor,
SCOPE Complex,
Lodhi Road, New Delhi-110003

Dear Sirs,

In consideration of the EESL, (hereinafter referred to as the ‘Owner,” which expression shall unless repugnant to
the context or meaning thereof include its successors, administrators and assigns) having awarded to
M/S e e ..with its Registered / Head Office at
....................................................... ( heremafter referred to as the 'Contractor', which expression shall
unless repugnant to the context or meaning thereof, include its successors, admlmstrators and assigns ), a
Contract by issue of Owner’s Letter of Intent No.................coooiiiiiiiiinnn... dated ................ and the
same having been unequivocally accepted by the Contractor and the contractor ( Scope of Contract ) having
agreed to provide a Contract Performance Guarantee for the faithful performance of the entire Contract
equivalentto * .................. % (percent) of the said value of the Contract to the Owner.

We (Name & address ) having its Head Office at
................................. (hereinafter referred to as the ‘Bank’, which expression shall, unless repugnant to the
context or meaning thereof, include its successors administrators, executors and assigns ) do hereby guarantee
and undertake to pay the Owner, on demand any all money payable by the Contractor to the extent of
............................................. as aforesaid at any time up to
................................................... (days/months/year) without any demur, reservation, contest, recourse
or protest and / or without any reference to the Contractor. Any such demand made by the Owner on the Bank
shall be conclusive and binding notwithstanding any difference between the Owner and the Contractor or any
dispute pending before any court, tribunal, Arbitrator or any other authority. The Bank undertakes not to revoke
this guarantee during its currency without previous consent of the Owner and further agrees that the guarantee
herein contained shall continue to be enforceable till the owner discharges this guarantee.

The owner shall have the fullest liberty without affecting in any way the liability of the Bank under this
guarantee from time to time to extent the time for performance of the Contract by the Contractor. The owner
shall have the fullest liberty, without affecting this guarantee, to postpone from time to time the exercise of any
powers vested in them or of any right which they to enforce or to forbear to enforce any covenants, contained or
implied, in the Contract between the owner and Contractor or any other course of or remedy or security
available to the owner. The Bank shall not be released of its obligations under these presents by any exercise by
the owner of its liberty with reference to the matters aforesaid on any of other indulgence shown by the owner or
by any other matter or thing whatsoever which under law would, but for this provision, have the effect of
relieving the Bank.

The Bank also agree that the Owner at its option shall be entitled to enforce this Guarantee against the Bank as a
Principal debtor, in the first instance without proceeding against the Contractor and not withstanding any
security or other guarantee that the owner may have in relation to the Contractor’s liabilities.

Notwithstanding anything contained herein above our liability under this guarantee is restricted
L T and it shall remain in force up to and including**.............. weenand
shall be extended from time to time for such period (not exceeding one year), as may be des1red by

- SRS saced o sm.muwéepﬁimlayi glzsszg}mﬁ%%bas been given.
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/

Dated this ................... dayof..........oooeiiiniii. At

Witness

Signature Signature

Name Bank’s Rubber Stamp
Official Address Name

Designation with Bank Stamp

Attorney as per power of Attorney

Note: ** Validity of Bank Guarantee should be 90 days in excess of the period for which it is required.

BANK GUARANTEE CHECK LIST

1 Bank Guarantee No.

2 Issuing Bank
Nature of BG & No. of Pages

4

5 Validity of BG

6 Package Description

7 Party & Contracts ref. Name, Address, Tel, Fax, E—mail

8 Bank Reference

CHECK LIST

S.No. Details of Checks YES /NO

a) Is the BG on non-judicial Stamp Paper of appropriate value, as per Stamp Act ?

b) Whether date, purpose of purchase of stamp paper and name of the purchaser are
indicated on the back of Stamp paper under the Signature of Stamp vendor? (The date
of purchase of stamp paper should be not later than the date of execution of BG and
the stamp paper should be purchased either in the name of the executing Bank or the
party on whose behalf the BG has been issued. Also the Stamp Paper should not be
older than six months from the date of execution of BG)

c) In case the BG has been executed on Letter Head of the Bank, whether adhesive
Stamp of appropriate value has been affixed thereon?

d) Has the executing Officer of BG indicated the name, designation and Power of
Attorney No./ Signing Power no. etc., on the BG?

e) Is each page of BG duly signed / initiated by executants and whether stamp of Bank is
affixed thereon? Whether the last page is signed with full particulars including two
witnesses under seal of Bank as required in the prescribed proforma?

f) Does the Bank Guarantees compare verbatim with the Proforma prescribed in the Bid
Documents?

2) In case of any changes in contents of text, whether changes are of minor / clerical
nature (which in no way limits the right of EESL in any manner)?

h) Incase of deviations in text of BG, which materially affect the right of EESL, whether
the changes have been agreed based on the opinion by Legal Department or BG 1
considered acceptable on the basis of opinion of law Department already available on
the similar issue.

i) Are the factual details such as Bid Document No.NOA/LOA / Contact No., Contract
Price, Percentage of Advance, Amount of BG and Validity of BG correctly mentioned
in the BG?

j) Whether overwriting / cutting if any on the BG have been properly authenticated
under signature and seal of executant?

k) Whether the BG has been issued by a Bank in line with the provisions of Bid /Contract
documents"

) sbic"dn-case Bérhas bysaBanl:etherdhan those specified of Bid / Contract

LS 1S thed Dt%' D'Dgfﬁﬁa;@, vyea Bank in India acceptable as per Bid / Contract
>, EE%EI?S%WW




LIST OF BANKS ACCEPTABLE FOR SUBMISSION OF BANK GUARANTEES FOR

ADVANCE PAYMENTS, PERFORMANCE SECURITIES AND SECURITIES FOR DEED

OF JOINT UNDERTAKING

SCHEDULED COMMERCIAL BANKS
° SBI and Associates

SL.No. Name of Banks Sl Name of Banks

No.
1. State Bank of India 5. State Bank of Mysore
2. State Bank of Bikaner and Jaipur 6. State Bank of Patiala
3. State Bank of Hyderabad 7. State Bank of Saurashtra
4. State Bank of Indore 8. State Bank of Travancore
° Nationalised Banks
SI.No. Name of Banks Sl Name of Banks

No.
9. Allahabad Bank 18. Indian Overseas Bank
10. Bank of India 19. Oriental Bank of Commerce
11. Bank of Maharashtra 20. Punjab National Bank
12. Canara Bank 21. Punjab & Sind Bank
13. Central Bank of India 22. Syndicate Bank
14. Corporation Bank 23. Union Bank of India
15. Dena Bank 24. United Bank of India
16. Indian Bank 25. UCO Bank
17. Vijaya Bank 26. Bank of Baroda
C. Foreign Banks
SL.No. Name of Banks Sl Name of Banks

No.
27. Bank of America NA 34. Standard Chartered Bank
28. The Bank of Tokyo-Mitsubishi UFJ | 35. SocieteGenerale

Limited.
29. BNP Paribas 36. Barclays Bank
30. Calyon Bank 37. ABN Amro Bank N. V.
31. Citi Bank N.A. 38. Bank of Nova Scotia
32. Deutsche Bank A. G. 39. Development Bank of Singapore
33. The Hong Kong and Shanghai Banking
Corporation Ltd.

D. SCHEDULED PRIVATE BANKS
SL.No. Name of Banks Sl Name of Banks

No.
40. ING Vysya Bank Ltd. 43. UTI Bank Ltd.
41. ICICI Bank Ltd. 44, YES Bank
42. HDFC Bank Ltd.
E. Other Public Sector Banks
SL.No. Name of Banks Sl Name of Banks

No.
45. IDBI Ltd.

Sn{mlure -
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ATTACHMENT -7

FORM OF ACCEPTANCE OF FRAUD PREVENTION POLICY
(On the letter head)

To:

Chief General Manager (SCM)

Energy Efficiency Services Limited.

(A JV of PSUs of Ministry of Power, Govt. of India)
Core-3, 6" Floor,

SCOPE Complex,

Lodhi Road, New Delhi-110003

Sub: Letter of Acceptance of EESL Fraud Policy

Ref: EESL/06/2021-22/SCM/IGEA-Empanelment/212208029, Dated: 12-08-2021

Dear Sir/Madam,

We have read the contents of the Fraud Prevention Policy of EESL and undertake that we along with our
associate / collaborator /sub contractors / sub-vendors / bidders/ service providers shall strictly abide by the
provisions of the Fraud Prevention Policy of EESL.

Thanking You,
Yours faithfully,
SIgNature ........coevvviiiiiiiii e,
Printed Name .............coooviiiiiiinn.
Designation..........c..oeieveiiiiniiianinne
Common Seal..............ooevviiiiiiiiiinn.
Date:
Place:

FOR DETAILED POLICY, PLEASE VISIT OUR WEBSITE www.eeslindia.org

N Slgnalure -
CN=SACHIN KUMAR, SERIALNUMBER= 94(80ba5349d822272b].l7ff5:ec?938d
EaQSfa068d124SOleCZMQCSOSQG 5T= D
4.65=b799373457018502c7a7ef5688fcalb4533560a 452dldeEeGC529dd
lec4056E OU=SENIOR ENGINEER, O=ENERGY EFFICIENCY SERVICES LIMIT
ED, C=IN
User ID : sachin.kumar
Serial No : 14513AF



ATTACHMENT - 8

PROFORMA OF BANK GUARANTEE FOR ADVANCE PAYMENT

Not
Applicable
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ATTACHMENT -9

PROFORMA OF LETTER OF UNDERTAKING
(TO BE FURNISHED ON NON-JUDICIAL STAMP PAPER OF APPROPRIATE VALUE)

[To be executed by the Holding Company Supported by Board Resolution and submitted by the
Bidder alongwith the Bid, in case financial support is being extended by the Holding Company
to the Bidder for meeting the stipulated Financial Qualifying]

Ref. :  NIT/Bid Document No.:

Our Reference NO ....cocvvveeiiiiieiiiiieeeeee Date: ...coovvveeennnn.

Bidder's Name and Address :
To,

Chief General Manager (SCM)

Energy Efficiency Services Limited.

(A JV of PSUs of Ministry of Power, Govt. of India)
Core-3, 6" Floor,

SCOPE Complex,

Lodhi Road, New Delhi-110003

Dear Sir,

1.0 We, M/S.iiiiiiiiiieiee, (Name of the Holding Company) declare that we are the holding
company of M/s................... (Name of the Bidder) and have controlling interest therein.
M/S.cciiiiieiee e (Name of the Bidder) proposes to submit the bid for the package
............................. (Name of the package) for .........ccceceeceeevvevevenne.. (Name of the
Project) under bid reference no..........c..ccooene.e.. dated ....ocovvereenns and have sought financial

strength and support from us for meeting the stipulated Financial Qualifying Requirement as
per Clause Section 3 and its subsequent amendment.

2.0 We hereby undertake that we hereby pledge our unconditional & irrevocable financial support
for the execution of the said package to M/S.....ccoccvevveveriinieiienennenne. (Name of the Bidder),
for the execution of the Contract, in case they are awarded the Contract for the said package at
the end of the bidding process. We further agree that this undertaking shall be without
prejudice to the various liabilities that M/Sueiieiieieeeeeeeeee (Name of Bidder)
would be required to undertake in terms of the Contract including the Performance Security as
well as other obligations 0f M/S......ccoeieieeiiiiiieiene e (Name of the Bidder).

3.0 This undertaking is irrevocable and unconditional, and shall remain in force till the successful
execution and performance of the entire contract and/or till it is discharged by EESL.

Si nalure -
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Witness:

B —
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Yours faithfully,

(Signature of Authorized Signatory)
on behalf of the Holding Company

Name &Designation ...........cccceeveeeenene.
Name of the Holding Company ...............
(Seal of Holding Company)



ATTACHMENT -10

REAL TIME GROSS SETTELMENT (RTGS)/ NATIONAL ELECTRONIC
FUND TRANASFER (NEFT)

From: M/s

Sub: RTGS/NEFT Payments

We are agree to accept admissible payments through electronic mode viz
RTGS/NEFT. For this, we are providing the requisite information herein below. The
RTGS/NEFT charges for the above facility may be deducted/ Recovered from our
admissible payment.

Name Of City

Bank Code No.

Branch Code No.

Bank’s Name

Branch Address

Branch Telephone/ Fax No.
Supplier Account No.

Type of Account

IFSC Code for NEFT

IFSC Code for RTGS
Supplier’s name as per Account
Telephone No. of Supplier
Supplier’s E-mail ID

GST No. of the supplier

A cancelled cheque against above bank account number is also being enclosed.

Encl: As above:-

Confirmed by Banker Signature of supplier
With Seal With stamp & Address

Signalure
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Check list for Envelop-1

ATTACHMENT -13

(Required to be uploaded under Envelop 1 through e-proc portal in same sequence as mentioned

below)
Sr. o e Page No& pdf Whefher Remarks/Reason
No. Description ref. name submitted for non-compliance
(Yes/No)
1 | Bid Document Fee
) Bid Security Declaration duly notarized
on INR 100 stamp paper
3 | Bid Form as per the format
4 Power of Attorney on INR 100 stamp
paper
Certificate regarding acceptance of
5 | important terms & conditions -
Attachment 4
6 | Fraud prevention policy-Attachment 7
7 Bank Details-Attachment 10
(RTGS/NEFT)
8 | Self-Declaration for not been blacklisted
Self-Declaration for not being under
9 :
debar list
10 | Attachment 13 (Land Border)
11 | Attachment 11 (State Quoted)
GST Registration Certificate and PAN
12
Card Copy.
13 | Check-list for Envelop 1
Sl(i;'mlure -
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Check list for Envelop-2

(Required to be uploaded under Envelop 2 through e-proc portal in same sequence as mentioned

below)
Sr. e Page No& pdf Whet.her Remarks/Reason
No Description ref. name submitted for non-compliance
: ’ (Yes/No)
1 | Deviation Statement as per attachment 5
5 Documents related to QR No. 1, Bidder
entity type

3 Documents related to QR No. 2
4 Documents related to QR, Past

Credentials & work experience
5 Summary of Past Work experience as

per the format mentioned below
6 Documents related to QR.
7 Documents related to QR for ATO
8 Documents related to QR for

Profitability
9 | Documents related to QR for Net Worth
10 Documents related to QR No. 8
11 Signed copy of RfP including
amendments
5!(1;12\“”2 N CHIN KUMAR, SERIALNUMBER =" 94(_80ba5349d822272b].l7FF5cec?938d'
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Compliance Matrix for Bid Evaluation Criteria

[To be submitted on Letter Head]

Please ensure these major Terms & Conditions before submitting your bid in order to avoid
REJECTION of your offer

Technical QR

Bidder qualification criteria for as per Tender terms and conditions. The
relevant documentary evidence like work order copies, completion
certificates etc. are required to be furnished along with technical bid
substantiating the qualification towards relevant experience/technical
criteria (Documentary proof to be attached along with the technical bid)

Work Order BoQ(Quag;uty C ¢ Status of Description of
Order/Award No.andDa HITent Status o Order/
Amo Work
letter Issued by te Award
unt)
Financial QR | Average Annual turnover of the bidder shall be as specified in tender

documents in three preceding financial years. Copy of latest audited
balance sheet, profit and loss account and copy of IT returns required to
be furnished as asked in the tender.

Financial Year

Annual
Turnover

Net Worth

Profitability

Other Mandatory Requirements

Confirmation fo

r Tender Terms and Conditions/EMD [Please tick (V) as applicable]

1

Confirm that your

bid is valid as per

tender terms and conditions as on
the last date of submission of the bid

bidding document

Confirm your compliance to
TERMS AND CONDITIONS of

Note:

Documentary evidence is attached for experience criteria as per QR is attached along with

technical unpric

ed bid.

Non-compliance to any of the QR will lead to outright rejection of the bid without any further

reference to the

bidders.

E PRINTED ALONG WITH ABOVE TABLE

The above-mentioned points are major Terms & Conditions and are indicative in nature. Bidder
shall carefully go through the detailed requirements, QR and other terms and conditions for
better understanding and submit the bid accordingly.
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Attachment-14

CERTFICATE REGARDING DECLARATION OF LOCAL CONTENT
[On the Letter Head]

To,

Chief General Manager (SCM)

Energy Efficiency Services Limited.

(A JV of PSUs of Ministry of Power, Govt. of India)

5"& 6" Floor, CORE 1II, Scope Complex, Lodhi Road, New Delhi 110003

Sub: Declaration of Local Content as per Order No: P-45021/2/2017-PP (BE-II) dated: 04-Jun-
2020 of Department of Promotion of Industry and Internal Trade and Compliance of Minimum
Local Content Requirement as mentioned in MNRE Office Memorandum No. F. No.
146/57/2018-P&C dated: 11-12-2018

Ref: NIT/Bid Document No: EESL/06/2021-22/SCM/IGEA-Empanelment/212208029, Dated:
12-08-2021

Dear Sir/Madam,

This is to certify that following is the local content percentage in the items/Goods and other
components being offered/quoted against aforementioned tender by
TS e s , the same is in compliance with Order

No: P-45021/2/2017-PP (BE-II) dated: 04-Jun-2020 of Department of Promotion of Industry and
Internal Trade and MNRE Office Memorandum No. F. No. 146/57/2018-P&C dated: 11-12-2018 and
the bidder shall strictly abide by all provisions of the subject notification.

Detail of location(s) at
Sr. Item/Service/Works Percentage of Local | which the local value
No Content addition is made

Empanelment of Agencies for Carrying
out Investment Grade Energy Audit in
Industries (MSME and large scale),
I | Municipalities, Commercial Buildings
etc. on PAN India basis.

Thanking You,
Yours faithfully,

Signature (Statutory Auditor/ Cost Auditor/ Practising CA —
As applicable)

UDINNO ..o
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Attachment-15

Declaration regarding “Restrictions on procurement from a Bidder of a country which
shares a land border with India”

(To be submitted on Applicant’s Letter Head)

To,

Chief General Manager (SCM)

Energy Efficiency Services Limited.

(A JV of PSUs of Ministry of Power, Govt. of India)

5"& 6™ Floor, CORE III, Scope Complex, Lodhi Road, New Delhi 110003

Dear Sir,
In reference to bid submitted by M/s against EESL’s
Tender NIT/Bid Document Number : , I/We have read the

Order No: F.No 6/18/2019-PPD dated: 23-July-2020 from Department of Expenditure, Ministry of
Finance regarding restrictions on procurement from a bidder of a country which shares a land border
with India and on sub-contracting to contractors from such countries.

I/We certify that we/our Collaborator/JV Partner/Consortium member/Assignee are/is not from such a
country or, if from such a country, have/has been registered with the Competent Authority and we
will not sub-contract any work to a contractor from such countries unless such contractor is registered
with the Competent Authority.

We hereby certify that we fulfil all requirements in this regard and are eligible to be considered.

We further confirm that evidence of valid registration by the Competent Authority for us/our
Collaborator/JV Partner/Consortium member/Assignee, as applicable, is enclosed as Annexure...

*Bidder to strike-off, if not applicable.

**Bidder to mention the Annexure no.

Date : Seal of Organization & Signature

Place : of Authorised Applicant
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